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STATEMENT OF QUESTION PRESENTED 


The trustee of an inter vivos trust brings a suit for in- 
structions in order to resolve adverse contentions made by 
the life beneficiary, on the one hand, and certain remainder 
beneficiaries, on the other hand, as to the intent of the 
settlor. The trustee remains neutral, and the real contest 
is between the life beneficiary, represented by counsel whom 
she has employed, and the remaindermen, represented by 


counsel whom they have employed. The remaindermen 
successfully establish their contention as to the settlor’s 
intent, and defeat the adverse contentions of the life 
beneficiary. 


Can the remaindermen compel the life beneficiary to con- 
tribute pro rata to the fees of the attorneys who were 
employed to defeat her, by taxing such attorneys’ fees 
against the corpus of the trust? 
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BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal from certain portions of a final order 
of the United States District Court for the District of 
Columbia entered June 29, 1956 directing payment of cer- 
tain attorneys’ fees from the corpus of an infer vivos trust, 








2 


of which appellant is the sole income beneficiary. Notice 
of appeal was filed on July 17, 1956. Jurisdiction of this 
Court is invoked under the Act of June 25, 1948, c. 646, 62 
Stat. 929, as amended by Act of October 31, 1951, ¢. 655, 
Sec. 48, 65 Stat. 726, 28 USCA 1291. 


STATEMENT OF POINTS 


1. The District Court erred in allowing fees from the 
corpus of the trust here involved to attorneys John Lord 
O’Brian, Hugh B. Cox, Virginia G. Watkin, O. R. McGuire, 
R. M. Switzler, and Hawkins Golden as compensation for 
services rendered for certain appellees who are contingent 
remainder beneficiaries of the trust. 


2. The District Court erred in failing to hold that said 
attorneys must look solely to their own clients for pay- 
ment of said fees. 


STATEMENT OF THE CASE 


This case was a contest between appellant, the life bene- 
ficiary of an inter vivos trust, and appellees, contingent re- 
mainder beneficiaries of the trust, as to the intention of the 
settlor. Neither side was attempting to attack the trust 
or have it declared invalid. The contestants simply en- 
tertained conflicting views as to the settlor’s intent. It was 
appellant’s theory that the trust had terminated by its 
own terms, and that she was entitled to receive the corpus 
to the exclusion of the appellee-remaindermen. Appellees, 
on the other hand, contended. that the trust had not 
terminated, and that appellant was merely a life income 
beneficiary, who had no right ever to receive any of the 
ecorpus.t In Mary W. Walsh v. National Savings and 
Trust Company, Case No. 12,819, this Court affirmed a de- 
cree of the District Court upholding the contentions of 
the appellee-remaindermen and rejecting the adverse con- 





1 The trustee, appellee National Savings and Trust Company, neither sup- 
ported nor opposed the contentions of appellant, but occupied the neutral 
position of a stakeholder. 
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tentions of appellant. (The trust instrument involved, jas 
well as the pertinent pleadings, will be found in the ap- 
pendix to appellant’s brief filed in that case.) 


After the Court had sustained their contentions as to 
the settlor’s intent, the appellee-remaindermen moved the 
District Court for an order allowing compensation out of 
the trust for the attorneys they had employed to defeat 
appellant. The District Court granted said motions {in 
part, and directed the trustee to pay an aggregate of 
$14,500 from the corpus of the trust as fees to counsel who 
represented the appellee-remaindermen. It is from this 
action of the District Court that the present appeal is 
taken. (Jt. App., 33-35). 


Appellant does not object to the fee allowed by ae 
District Court to counsel for the trustee, and does not 
question the reasonableness of the value placed by the 
District Court upon the services rendered by counsel for 
the appellee-remaindermen. Appellant, however, challenges 
the right of the appellee-remaindermen to tax their at- 
torneys’ fees against the trust estate, and submits that 
they, like any other adversary litigants, must bear their 
own attorneys’ fees. Appellant has neither asked for, nor 
received, any allowance from the trust estate for her own 
attorney. 





SUMMARY OF ARGUMENT | 


1. It is the established policy of the law that the losin 
party in litigation cannot be required to contribute to the 
prevailing party’s attorney’s fees. 


ae 


2. The decision of the District Court compels appellant 
to make such contribution, by depriving her of her right to 
income on the portion of the corpus which the Court 
directed to be paid to the attorneys who were employed to 
defeat her. 


3. Although an attorney who renders services to create, 
enhance or preserve a fund is entitled to a reasonable fee 
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from the fund, that rule is inapplicable, where, as here, the 
attorney’s services have not benefitted all persons having 
interests in the fund, but have in fact been adverse to the 
interests of one or more such persons. 


4. The services of the attorneys employed by the ap- 
pellee-remaindermen did not create, enhance or preserve 
any fund. The trust in question was not in danger of waste 
or dissipation, but, on the contrary it had been committed 
to the jurisdiction and protection of the Court by the 
trustee, itself: Moreover, no one was attempting to at- 
tack or destroy the trust. The case was simply a dispute 
between beneficiaries as to what rights the settlor had in- 
tended to give them. 


5. The attorneys for the appellee-remaindermen acted 
solely to promote the interests of their own clients 
in opposing the adverse contentions made by ap- 
pellant. Accordingly, they should look solely to their own 
clients for payment of their fees. 


ARGUMENT 


With certain exceptions not material here, it is the 
settled policy of the law that the losing party in litigation 
cannot be compelled to contribute to the attorneys’ fees of 
the prevailing party. In the District of Columbia, the Code 
expressly so provides. District of Columbia Code (1951), 
Sections 11-1501 e¢ seq. Fletcher v. Coomes, 52 U.S. App. 
D.C. 159. 


It is our position that the provisions of the District 
Court’s order from which this appeal is taken violated 
that fundamental legal principle. By allowing $14,500 from 
the corpus of the trust as compensation to the attorneys 
employed by the appellee-remaindermen, the District Court 
has compelled appellant to make a substantial contribu- 
tion to the fees of her adversaries’ lawyers. Since appel- 
lant is entitled to all the income of the trust for her life, the 
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deduction of $14,500 from corpus, assuming a conservative 
rate of return of three percent, will decrease appellant’s 
income by $435.00 a year for the rest of her life. 


In resolving the question presented on this appeal, it is 
essential to understand the precise nature of the pro- 
ceedings for which the above-mentioned attorneys’ fees 
were allowed. This case originated with a formal notice 
from the life beneficiary (appellant) to the trustee that 
the trust had terminated by its own terms and that appel- 
lant was entitled to the corpus. Appellant’s demand was 
not an attempt to attack or destroy the trust, but was based 
upon what she believed to be the intent of the settlor 
as expressed in the trust instrument. The trustee, being 
under a duty of impartiality to all the beneficiaries (Scott 
on Trusts, Sections 183, 232), and mindful of the possibility 
that the contingent remainder beneficiaries (appellees) 
would take a position adverse to appellant, referred the 
matter to the Court, joining all interested parties, so that 
the beneficiaries might litigate their conflicting views as to 
the settlor’s intent. Thereafter the litigation was carried 
on between appellant, asserting that she was entitled to 
the corpus, and the appellee-remaindermen, asserting that 
appellant’s only interest was that of a life tenant. 





In such a case, the prevailing beneficiaries are not en- 
titled to have their attorneys’ fees taxed against the trust. 
Attorneys’ fees can be taxed against a trust fund only 
where the services of the attorneys have conferred a bene- 
fit upon all persons having an interest in the Fund, as, 
for example, where their efforts have rescued a trust from 
misappropriation by the trustees or from attack by |a 
stranger to the trust. Trustees of The Internal Improve- 
ment Fund v. Greenough, 105 U.S. 527, 26 L. ed. 1157. 
Where, as in the instant case, the contest is between parties 
asserting adverse interests in the fund, the prevailing 
parties cannot tax their attorneys’ fees against any part 
of the fund in which the defeated party has an interest. 
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The applicable rule has been succinctly stated in a com- 
prehensive annotation appearing in 49 ALR 1160, as 
follows: 


“Except in rare instances, the power of a court 
to require one party to contribute to the fees of the 
counsel of another party must be confined to cases 
where the plaintiff, suing in his own behalf and in behalf 
of others of the same class, discovers or creates a fund 
which inures to the common benefit of all; the dis- 
eretion of the court in this respect should never be 
exercised in a case where the interests of the party 
whose fund is sought to be charged are antagonistic 
to the party for whose benefit the suit is prosecuted.”’ 
(Emphasis added.) 


The rule is well illustrated by the case of Central Trust 
Company v. Condon (C.C.A. 6th, 1895), 67 F. 84, 111. 


In that case, certain lien creditors caused a debtor’s 
property to be sold, and brought the resulting fund into 
court, joining all persons having claims against the debtor. 
Thereafter, the lien creditors asserted claims to the fund 
adverse to the claims of certain bondholders. The lien- 
holders prevailed in establishing their priorities, and then 
sought payment from the fund for all their counsel fees. 
The court allowed them only such fees as were attributable 
to the sale of the debtor’s property and the filing of pro- 
ceedings to join the other claimants, stating: 


‘‘But the compensation must be limited to the serv- 
ices in filing the bill and assembling the creditors. After 
the creditors were brought in, two hostile camps were 
formed, the bondholders in one, and the lien claim- 
ants in the other. Services rendered by counsel in the 
litigation thereafter . . . must be paid for by their 
own clients and not by the bondholders.’’ (Emphasis 
added.) 


The analogy of that case to the case at bar is readily 
apparent. The only attorneys’ fees that can be allowed 
from the trust are those earned by the trustee’s attorney 
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in filing the action and assembling the various beneficiaries. 
After the beneficiaries were brought in, two hostile camps 
were formed, the life beneficiary (appellant) in one, and 
the remaindermen (appellees) in the other. Services ren- 
dered by counsel for the remaindermen must be paid for by 
their own clients. 


Further applications of the rule are found in Brown Vv. 
Pennsylvania Railroad Company (CCA 3rd, 1918) 250 F. 
513; Scott v. Superior Court (Cal. 1929) 281 p. 55, 56; 
Miller v. Kehoe (Cal. 1895) 40 Pac. 485; Abert v. Taylor 
(Ky., 1896) 37 SW 676; and Strang v. Taylor (Ala. 1887) |2 
So. 760. | 


A very pertinent case is that of Lochte v. Blum (Civ. App. 
Tex. 1895) 30 SW 925. In that case a debtor conveyed 
property to a trustee for the benefit of his creditors. In 
the conveyance, the debtor attempted to create three classes 
of priorities among the creditor-beneficiaries. The credi- 
tors in the lowest priority class succeeded in having the 
priorities declared invalid, and then sought to recover their 
attorneys’ fees out of the whole fund. The Court held, 
however, that such counsel fees could not be assessed 
against any part of the fund in which the losing creditors 
had an interest, stating: | 


| 

“‘This suit was not for the benefit of those desig- 
nated in the deed of assignment as ‘first-class’ and 
‘second-class’ creditors, but was adverse to them, and, 
on principle, we do not think their interest in the funds 
in the trustee’s hands should be charged with an at- 
torneys fee in favor of the lawyers who instituted and 
prosecuted this suit.’’ ! 





In the case at bar, it is obvious that the services of 
the attorneys employed by the appellee-remaindermen were 
not for appellant’s benefit, but were adverse to her. Those 
attorneys were employed for the sole purpose of defeating 
the claims of appellant and establishing the adverse claims 


of their own clients. On principle, therefore, appellant's 
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interest in the trust should not be diminished in order to 
compensate those attorneys. 


The case of In re Quinn, 137 Md. 155, also presents an 
excellent example of the rule that should be applied in the 
case at bar. That case involved a contest as to the con- 
struction of a will. In disallowing an application by coun- 
sel for one of the parties to recover his attorneys’ fees 
from the estate, the court remarked: 


**In the present case, there was no fund recovered 
for the benefit of the trust estate. The most that can 
be said of the proceeding was that it involved a con- 
struction of certain clauses of the will of Patrick M. 
Quinn, and while the shares of the cestuis que trustent 
might be varied according to the construction placed 
upon them, the estate as a whole was in no way 
benefitted. It was thus a proceeding between the 
parties inter sese, not by the trustees against a third 
person.”’ 


The identical situation existed in the case at bar. It 
was simply a proceeding between the beneficiaries, inter 
sese, to ascertain their respective rights under the trust 
instrument. The attorneys for the appellee-remaindermen 
did not confer any benefit on the trust estate, but simply 
benefitted their own clients. It cannot be said that those 
attorneys were acting to rescue or preserve the trust, be- 
cause the trustee, itself was effectively preserving the 
trust, and had brought the trust before the Court so that 
the rights of all interested parties could be adequately 
protected. 


We submit that this Court has clearly recognized and 
declared that in a case like the instant case, counsel are 
never entitled to recover their fees from the fund. As 
remarked by this Court in the case of Came v. Payne (US. 
App. D.C. 1951) 191 F. 2d 482: 

‘‘The property was in actual possession of the 


trustee, awaiting distribution as the court should di- 
rect. The claims of the opposing parties were wholly 





“ 
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antagonistic. Each faction had its own attorney, who 
was bound to serve only the selfish interests of those 
he represented. Under such circumstances there is no 
justification for allowance of a fee from the estate.?’ 
(Emphasis added.) 


In like manner, the Court unequivocally declared in the 
case of Abbot, Puller and Myers v. Peyser (U.S. App. D.C. 
1941) 124 F. 2d 524, that attorneys are not entitled to 
recover their fees from a fund unless their services have 
benefitted all parties interested in the fund. 


It is certainly obvious that appellant received no benefit 
from the services of the attorneys whom her adversaries 
had employed to defeat her. Accordingly, those attorneys 
should be required to look solely to their own clients for 
payment of their fee. 


CONCLUSION | 


It is respectfully urged that Paragraphs 2., 3., and 4., of 
the order of the District Court entered in this cause on 
June 29, 1956, allowing an aggregate of $14,500 from the 
corpus of the trust as fees to the attorneys named in said 
order, be reversed, with directions that said attorneys are 
not entitled to any allowance of fees from the trust estate. 


Respectfully submitted, 


Dean F. Cocnran 
505 Transportation Building 
Washington 6, D. C. 
Attorney for Appellant 


Reasonerz & Davis 
Of Counsel 
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148 (Filed May 11, 1956) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 501-54 


Nationa Savines anp Trust Company, a corporation, ete. 


Plaintiff, 
v. 
Mary W. Watss, ef al., | 
Defendants. | 


Motion for Allowance of Attorneys’ Fee 





The attorneys for the plaintiff respectfully move the 
Court for the allowance of a fee of Three Thousand Five 
Hundred Dollars ($3,500) for services rendered in this 
proceeding as shown by the itemized statement attached 
hereto. 

Drury, Lynnam & PoweEtu 
By /s/ Joun M. Lynuam 
John M. Lynham 
. Attorneys for Plaintiff 
312 Colorado Building 
Washington 5, D. C. 





149 (Filed May 11, 1956) 


Statement of Services Rendered by Messrs. Drury, 
. Lynham & Powell | 


1953 


Sept. 24—Consideration of letter from National Savings 
and Trust Company re demand for termination of 
trust by life beneficiary; study of trust agreement 
executed by Mary Victoria Keating 





Nov. 


Dec. 


2 


28—Further study of trust agreement; conference 
with Mr. Cochran of Reasoner & Davis re demand 
for termination of trust; conference with Mr. Hall 
of National Savings and Trust Company 
2—Consideration of letters from Mr. Cochran re 
names and addresses of certain beneficiaries 
9—Conference with Mr. Cochran re names and ad- 
dresses of beneficiaries 
12—Preparation of form of letter to Mrs. Wirt Leake, 
Mrs. Francis P. Macklen and Mr. Edison Jalonick 
re names and addresses of certain beneficiaries 
14—-Consideration of letter from Mrs. Macklen 
21—Consideration of letter from National Bank of 
Commerce, Dallas, Texas 
24—-Consideration of letter from Messrs. Leake, 
Henry, Golden and Burrow 
2—Preparation of draft of complaint for instruc- 
tions as to termination of trust; letter to National 
Bank of Commerce 
4—Consideration of letter from National Bank of 
Commerce re names and addresses of certain bene- 
ficiaries 
7—Further preparation of complaint 
8—Further preparation of complaint; letter to 
Third Church of Christ, Scientist 
9—Further preparation of complaint; consideration 
of letter from Mr. Cochran; conference with Mr. 
Cochran 
10—Conference with Mr. Hall re valuation of estate 
17—Consideration of letter from Iverson Walker, 
Esquire; further preparation of complaint 
18—Further preparation of complaint 
21—Further preparation of complaint; letter to 
Mother Church; letter to Iverson Walker, Esquire 
22—F urther preparation of complaint 
24—-Consideration of letter from Messrs. Carrington, 
Gowan, Johnson & Walker 
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Dec. 


1954 


Jan. 


Feb. 


Mar. 


1953 


28—Conference with Mr. Cochran 
31—Consideration of letter from Arthur W. Eckman, 
Esquire 


7—Conference with Mr. Cochran 
13—Consideration of letter from Mr. Cochran 
15—Conference with Iverson Walker, Esquire, re in- 
struction proceedings; conference with Mr. Davis 
of Reasoner & Davis; further preparation of com- 
plaint 
20—Conference with Mr. Cochran re corrections in 
complaint; conference with Mr. Hall; completed 
corrections to complaint; letter to Mr. Hall 
1—Conference with Mr. Cochran re filing of suit 
4—Consideration of letter from Iverson Walker, 
Esquire 
5—Conference with Mr. Lauten of National Savings 
and Trust Company re letter from Mother Chureli; 
further preparation of complaint; conference with 
Mr. Cochran re filing of complaint | 
8—Attended to filing of complaint and issuance of 
process against twenty-seven defendants; confer- 
ence with Mr. Cochran 
9—Preparation of form letter to Hawkins Golden, 
Esquire, Arthur W. Eckman, Esquire and Iverson 
Walker, Esquire, re filing of complaint and process 
2—Preparation of order of publication against non- 
resident defendants; conference with Iverson 
Walker, Esquire; examination of returns of 
Marshal at Court House and entry of appearances 
3—Further preparation of order of publication; 
conference with Mr. Chadwick re status of pro 
ceedings 
9—Exxamination of Marshal’s returns at Court 
House; conference with Motions Commissioner | 
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10—Conference with Mr. Eckman re entry of ap- 
pearance; conference with Mr. Lauten; further 
preparation of order of publication 

15—Attended to filing of order of publication; con- 
ference with Motions Commissioner 

23—Compared advertisement in Washington Law 
Reporter; arranged for copies for mailing 

25—Attended to mailing of copies of order of pub- 
lication; preparation of affidavit of mailing; con- 
ference with Mr. Lauten; letters to Hawkins 
Golden, Esquire, Arthur W. Eckman, Esquire, and 
Iverson Walker, Esquire, enclosing copies of order 
of publication 

29—Consideration of letter from Hawkins Golden, 
Esquire 

30—Conference with Mr. Chadwick re representa- 
tion of parties 

April 2—Letter to Mr. Golden re date for appearance of 

defendants 
6—Conference with Sherman Cohn, Esquire, re 
nature of proceedings; consideration of letter from 
Mr. Golden 

13—Conference with Mr. Lauten; conference with 
Mr. Cousins 

15—Letter to Mr. Edward Harold Snodgrass re 
instruction proceedings 

24—-Consideration of letter from Mr. Snodgrass 

26—Consideration of letter from R. M. Switzler, 
Esquire 

28—Letter to Mr. Switzler enclosing copy of com- 
plaint; consideration of letter from Mrs. Macklen 

30—Examination of answers of certain defendants; 
conference with Mr. Lauten 


151 1954 


May 4—Consideration of letter from Mr. Switzler 
6—Letter to Mr. Switzler 
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7—Preparation of draft of motion for substitution 
of Defendant No. 11, memorandum and order; fon- 
sideration of letter from Mr. Denison | 
19—Consideration of letter from Mr. Switzler; letter 
to Mr. Switzler enclosing copy of answer of cer- 
tain defendants 
25—Consideration of letter from Mr. Switzler 
28—Further preparation of motion to substitute, 
memorandum and order; conference with Motions 
Commissioner re motion; attended to service of 
copies of motion; letter to Mr. Switzler 
June 2—Consideration of letter from Mr. Switzler 
30—Conference with Mr. Cousins of National Sav- 
ings and Trust Company re military service| of 
certain defendants; preparation of affidavit| re 
defaults 
July 1—Further preparation of affidavit re defaults; : 
preparation of affidavit in compliance with inet 





and Sailors Civil Relief Act; conferences with 
Cousins (2) | 
7—Attended to filing of affidavits; conference ae 
Motions Clerk re entry of defaults 
Aug. 4—Preparation of draft of motion for summary 
judgment and memorandum in support; confer- 
ence with Mr. Cochran 
Sept. 20—Conference with Mr. Cochran re motion for 
summary judgment 
Oct. 22—Conference with Mr. Felker re motion; wonitke: 
ence with Mr. Cochran 
Dec. 17—Consideration of letter from Mr. Switzler 
21—Letter to Mr. Switzler 
24—Preparation of draft of memorandum in meny 
- to motion to substitute parties 
29—-Conference with Mr. Felker re motion for sum- 


mary judgment | 








1955 


Jan. 4—Further preparation of motion for summary 
judgment and supporting memorandum; confer- 
ence with Mr. Felker re filing of motion 
5—Conference with O. R. McGuire, Esquire; at- 
tended to filing of motion; preparation of form of 
letter to Messrs. Reasoner & Davis, Edward P. 
Felker, Esquire, and O. R. McGuire, Esquire, en- 
closing copies of motion and memorandum 
20—Conference with Mr. Felker re reply to motion 
24—Conferences with Mr. Felker (2) re hearing on 
motion; conference with Mr. Cochran re same 
25—Conferences with Mr. McGuire (2) re hearing on 
motion for summary judgment; conference with 
Motions Clerk arranging for continuance of hear- 
ing; letter to counsel advising of continuance 
2—Conference with Motions Commissioner re order 
to amend answer of certain defendants; examina- 
tion of memorandum of defendant Mary W. Walsh 
in reply to motion for sammary judgment; exami- 
nation of memorandum of defendants Nos. 2, et al. 
in reply to motion; conference with Mr. McGuire 
3—Conference with Mr. Felker and Mr. Eckman; 
preparation for hearing on motion for summary 
judgment 
4—-Appearance in court before Kirkland, J. on 
continuance of motion 


1955 


. 29—Consideration of letter from Miss Watkin; ex- 
amination of memorandum of certain defendants 
re motion for summary judgment 

2—Preparation for argument on motion for sum- 
mary judgment 
10—Further preparation for argument; conference 
with Mr. Cochran 
11—Appearance before Matthews, J. on argument of 
motion 
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16—Examination of memorandums of certain de- 
fendants re motion for summary judgment | 
18—Examination of reply brief in behalf of Defend- 
ant No. 1; preparation of final judgment instruc- 
tion trustee; letter to John Lord O’Brian, eee 
enclosing judgment 
24—Consideration of letter from Mr. O’Brian; letter 
to Messrs. Reasoner & Davis 
26—Attended to delivery of form of judgment | to 
Judge Matthews 
9—Conference with Mr. McGuire re appeal 
1—-Consideration of letter from Mr. Cochran en- 
closing stipulation, motion and order; letter | to 
Mr. O’Brian | 
27—Conference with Mr. Cochran re joint appendix 
to brief 
7—Consideration of letter from Mr. Cochran | 
10—Examination of brief of appellant | 
2—Consideration of letter from Miss Watkin; ex- 
amination of brief for certain appellees | 
17—Consideration of letter from Mr. Cochran; ex- 
amination of reply brief of appellant 





. 10—Conference with Mr. Cochran re continuance) of 
argument on appeal | 
13—Attended argument in Court of Appeals 

. 24Study of decision of Court of Appeals; confer- 
ence with Miss Cavanaugh re correction of opinion 
28—Consideration of copy of letter from Miss Wat- 
kin re correction of opinion 





| 
Together with miscellaneous conferences, corre- 
spondence, etc. not included in the above 

$ 3 500 








DISBURSEMENTS : 


Clerk, U. S. District Court, filing fee $ 10.00 
U. S. Marshal, process on 27 
defendants 27.00 
Notary fees, postage, etc 4.35 41.35 


In Att $3,541.35 


Note: 1. Time devoted to the above matters, approxi- 
mately 100 hours. 


2. The amount of the foregoing fee has been 
approved by The National Savings and Trust 
Company 

3. No prior allowance has been made herein. 





153 (Filed June 1, 1956) 


Supplementary Statement of Services Rendered by 
Messrs. Drury, Lynham & Powell 
1956 


Mar. 12—Preparation of itemized statement of services; 
preparation of order for allowance of fee; letter to 
Mr. O’Brian re order 
May 8 Preparation of motion for allowance of fee 
9—Conference with Deputy Clerk at Court House 
re compliance with Rule 16; further preparation of 
motion, memorandum and notice to interested 
parties 
10—Further preparation of motion, etc.; library re- 
search re allowance of fees; further preparation 
of itemized statement of services 
11—Completition of motion, memorandum and 
notice; to Court filing motion, ete. 
15—Conference with Mr. Cochran re allowance of 
fee 
16—Consideration of memorandum and affidavit in 
opposition to motion and motion for allowance of 


4 


9 


fees with exhibits filed by Mr. Eckman; further 


library research; conference with Mr. Lauten 
National Savings and Trust Company | 
17—Conference with Mrs. Watkin re extension 


of 


of 


time to reply to motions; further library research 
18—Consideration of motions filed by Messrs. Me- 
Guire and Golden; conference with Mr. Cochran 


re motion 
22—Letter to Mr. Cochran re stipulation 
23—Examination of records at Court House re 


lowance of fees; preparation of draft of memora 


dum in reply to opposition 
24—-F'urther preparation of memorandum 
25—Further preparation of memorandum 


al- 
n- 


28—Completed memorandum; preparation of affi- 
davit of National Savings and Trust Company ; 


conference with Mr. Lauten re affidavit 


Note: Time devoted to the above matters, race 


35 hours. 


156 (Filed May 15, 1956) 





Motion for Allowance of Compensation to Attorneys for De- 


fendants Lee Mitchell. Wilbur M. Weisz, Sarah F. Rowan, 
Virginia Maahs, Angus M. Hart, Porter K. Johnston. 
Dorothy Shriver, as Trustees of the Third Church of Christ, 
Scientist, of Dallas, Texas, and Francis L. Jandron, Alfred 


E. Hurley, as Directors of the Mother Church of the C. 


Pittman, L. Ivimy Gwalter, Clayton B. Craig, and > Carte 


tian Science Church, of Boston, Massachusetts 


Arthur W. Eckman, Attorney for Defendants ie 
oth 


Mitchell, Angus M. Hart, Porter K. Johnston, Dor 


Shriver, Francis L. Jandron, Alfred Pittman, L. Ivimy 
Gwalter, Clayton B. Craig, and Thomas E. Hurley, re- 
spectfully moves this Court for an order directing the 


Plaintiff as substitute Trustee under the Declaration ' 


Trust executed by Mary Victoria Keating, dated July 18, 


of 


1932, to pay a reasonable fee for services rendered herein 
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by John Lord O’Brian, Hugh B. Cox, Virginia G. Watkin, 
and Edward P. Felker as attorneys, under the provisions 
of local civil Rule 16. 


157 For grounds of this motion, said Arthur W. Eck- 
man states as follows: 


(1) That Plaintiff is substituted Trustee under a Dec- 
laration of Trust executed by Mary Victoria Keating, 
dated July 18, 1932, which provides that the income from 
the trust estate shall be paid to the Trustor for life, there- 
after to her daughter for life, and thereafter to the lineal 
descendants of the said daughter; that said trust is by its 
terms to terminate and the corpus thereof is to be paid 
over to the lineal descendants of the said daughter at the 
end of twenty (20) years after the death of a named 
granddaughter of the Trustor if descendants of the Trustor 
should survive for that length of time, but upon failure of 
lineal descendants of the said daughter, however, the trust 
corpus is to be paid over to certain remaindermen bene- 
ficiaries. 


(2) That the said Defendants are informed and believe 
that the total estimated value of the assets of the said 
trust estate exceeds $800,000, and that the entire net in- 
come therefrom is being, and has been since the death of 
said daughter of Trustor, paid over to Mary W. Walsh, 
granddaughter and sole surviving lineal descendant of 
Trustor (who died on or about March 18, 1944) and of 
Trustor’s daughter (who died on or about June 3, 1952). 


(3) That Plaintiff, as substituted Trustee under said 
Declaration of Trust, filed a Complaint in this Court, on 
February 8, 1954, alleging that Defendant No. 1, 

158 Mary W. Walsh, the granddaughter and the sole 
surviving lineal descendant of the Trustor, had 
made demand upon Plaintiff for final distribution of the 
entire assets of the trust estate to her on the ground that 
certain provisions of the Declaration of Trust disclosed 
that the trust had terminated; alleging further that Plain- 





etr® 


> 
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tiff was not able to determine with safety to itself whether 
said trust had so terminated; and asking this Court to) in- 
struct Plaintiff as to whether said trust had terminated, 


(4) That Plaintiff served copies of said Complaint upon 
Iverson J. Walker (for whom Lee Mitchell has been sub- 
stituted), Angus M. Hart, Porter K. Johnston, Francis 
Lowe (for whom Wilbur M. Weisz has been substituted), 
Dorothy Shriver, Waldo E. Stewart (for whom Sarah F. 
Rowan has been substituted), and Floyd West (for whom 
Virginia Maahs has been substituted) as the members of 
the Board of Trustees of the Third Church of Christ, 
Scientist, of Dallas, Texas, to whom, as said Board) of 
Trustees the Trustee is directed under said Declaration of 
Trust to pay over the remainder of the trust estate, if 
upon termination of the trust there shall be a failure of 
lineal descendants of the daughter of the Trustor; and 
also upon Francis L. Jandron, Alfred Pittman, L. Ivimy 
Gwalter, Clayton B. Craig, and Thomas E. Hurley, as {the 
members of the Board of Directors of the Mother Church 
of The Christian Science Church of Boston, Massachn- 

setts, to whom, as said Board of Directors, the 
159 ‘Trustee of said Declaration of Trust is directed to 
pay over the remainder of the trust estate in the 
event that the said Third Church of Christ, Scientist,| of 
Dallas, Texas, be unable or unwilling to accept the said 
property. 

(5) That by her Answer (filed in this Court on February 
26, 1954) and her Memorandum (filed on January 31, 
1955) in Reply to Plaintiff’s Motion for Summary Judg- 
ment (filed on January 5, 1955), Defendant Walsh made 
the unreasonable assertion that the said trust had termi- 
nated on the death of the Trustor’s daughter because) at 
that time only one descendant of said daughter was sur- 
viving, and that a sole descendant did not satisfy the (al- 
leged condition that ‘‘descendants’’ be surviving for the 
trust to continue; and that Defendant Walsh therenpon 
requested this Court to declare that the trust had termi- 
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nated and to order the entire corpus paid over to her as the 
sole surviving descendant of the daughter of Trustor. 


(6) That as a result of the bringing of said lawsuit by 
Plaintiff and the arguments put forth by Defendant Walsh 
urging a termination of the trust, it became necessary for 
said Defendants to be represented by counsel; that this 
attorney found it necessary to retain John Lord O’Brian, 
Hugh B. Cox and Virginia G. Watkin, of Covington & 

Burling, 701 Union Trust Building, Washington 5, 
160 OD. C., and Edward P. Felker, 311 Tower Building, 

Washington, D. C., each of whom is a member of 
the Bar of this Court, to defend the attack by Defendant 
Walsh upon the Declaration of Trust in behalf of the 
Mother Church and the said Third Church of Christ, 
Scientist of Dallas, Texas; and that these attorneys under- 
took to represent the said Defendants in order that their 
rights in the trust corpus might be protected and ade- 
quately represented, that the integrity of the trust estate 
might be preserved, that the trust might be allowed to 
continue in full force and effect as directed by the Trustor, 
and that violation of the Trustor’s clearly expressed 
wishes by premature termination of the trust requested 
by Defendant Walsh might be prevented. 


(7) That the said John Lord O’Brian, Hugh B. Cox 
and Virginia G. Watkin, performed and rendered services 
in behalf of said Defendants for the protection and pres- 
ervation of the trust corpus and the continuance of the 
trust and of their rights therein, which services are par- 
ticularly itemized and set forth in complete detail in a 
Statement of Services annexed hereto as Exhibit A and 
made a part hereof. 


(8) That the said Edward P. Felker performed and 
rendered services in behalf of said Defendants for the 
same purposes, which services are particularly itemized 
and set forth in complete detail in a Statement of Services 
annexed hereto as Exhibit B and made a part hereof; and 
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that the amount of $4559.62 has already been paid to the 
said Edward P. Felker. 


161 (9) That as a result of the services of counsel 

for the said Defendants and others, the integrity 
and continued life of the trust has been preserved by order 
of this Court, signed by Judge Matthews, filed on May 26, 
1955, instructing the Plaintiff that the trust ‘‘has not termi- 
nated but on the contrary shall continue in full force and 
effect in accordance with the terms thereof,’’ which order 
was appealed to the United States Court of Appeals for 
the District of Columbia by Defendant Walsh and was 
affirmed by said Court, per curiam, on February 23, 1956, 
holding the meaning of the ‘‘carefully drawn’’ trust in- 
strument to be ‘<indubitably plain.’’ 


(10) That this litigation was initiated by Plaintiff and 
Defendant Walsh as a result of the unreasonable demands 
made by the said Defendant Walsh, and that due to the 
failure of Plaintiff as Trustee to resist these unreason- 
able demands upon it by Defendant Walsh, the Mother 
Church and the Third Church of Dallas and the other de- 
fendants herein were required to assume the burden| of 
protecting and preserving the trust estate and were, there- 
fore, unnecessarily subject to the inconvenience and ex- 
pense of resisting this unwarranted attack upon the clear 
language of the trust instrument, in order to protect the 
integrity of the trust for the benefit of all beneficiaries, 
including Defendant Walsh herself, who will now be as- 
sured of a life income from the trust estate as intended 
by the Trustor. 


162 Said Arthur W. Eckman submits that a reason- 

able allowance as compensation for the services| of 
said John Lord O’Brian, Hugh B. Cox, and Virginia |G. 
Watkin, of Covington & Burling, as attorneys for the said 
Defendants herein, would be an amount not less than 
$12,000, and that a reasonable allowance as reimburse- 
ment to the said Defendants for compensation paid for 
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the services of Edward P. Felker as attorney for said 
Defendants herein would be $4500. 


/8/ AzgrHuR W. EckMAN 
Arthur W. Eckman 
Attorney for Defendants Lee 
Mitchell, Wilbur M. Weisz, Sarah 
F. Rowan, Virginia Maahs, An- 
gus M. Hart, Porter K. Johr- 
ston, Dorothy Shriver, as Trust- 
ees of the Turd Church of Christ, 
Scientist, of Dallas, Texas, and 
Francis L. Jandron, Alfred Pitt- 
mam, L. Ivimy Gwalter, Clayton 
B. Craig, and Thomas E. Hurley, 
as Dvurectors of the Mother 
Church of The Christian Science 
Church of Boston, Massachusetts. 


Of Counsel: 


Joun Lorp O’Brian 

Hvuex B. Cox 

Vircinia G. Watkin 
701 Union Trust Building 
Washington 5, D. C. 


165 (Filed May 15, 1956) 


Exhibit A to Motion for Allowance of Compensation to Attor- 
neys for Defendants Lee Mitchell, Wilbur M. Weisz, Sarah 
F. Rowan, Virginia Maahs, Angus M. Hart. Porter K. 
Johnston, Dorothy Shriver, Francis L. Jandron, Alfred 
Pittman, L. Ivimy Gwalter, Clayton B. Craig, and Thomas 
E. Hurley 


StTaTeMENT OF SERVICES 


The services performed by John Lord O’Brian, Hugh 
B. Cox, and Virginia G. Watkin as attorneys in this liti- 
gation consisted of the following: 





15 





(a) research into the cases and statutes of Texas and 
the District of Columbia governing the construction of 
trust instruments, study of the cases and statutes of other 
jurisdictions of the United States and England and of 
numerous treaties, periodical material and other legal au- 
thorities ; 


166 (b) preparation and filing in this Court of a 24. 

page Memorandum of Points and Authorities in 
Opposition to the Memorandum of Defendant Mary ¥ 
Walsh ; 


(c) the argument of this case before Judge Matthews 
on May 11, 1955, by Mr. O’Brian; 


(d) preparation and filing of a two page memorandum 
commenting upon certain cases cited for the first time by 
counsel for Mrs. Walsh at the argument on May 11, 1955; 


(e) study of record on appeal, and renewed research 
into the cases and statutes bearing upon the legal issue in 


this litigation in response to Defendant Walsh’s appeal of 
the District Court order in this case; | 


(f) preparation, printing and filing of a 20-page brief 
in the United States Court of Appeals for the District of 
Columbia; 


(g) argument of this appeal by Mr. O’Brian before the 
United States Court of Appeals for the District of Colum- 
bia on January 13, 1956; and 


(h) numerous long-distance calls, telegrams and letters 
to counsel for said Defendants in Boston, Massachusetts 
and Dallas, Texas, and conferences with them in Wash- 
ington, D. C. | 

The time expended by said attorneys in rendering the 
said services amounted to 281 hours as of March 1, 1956. 
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167 SrateMentr oF DisBURSEMENT 


Disbursements by said attorneys in connection with this 
litigation consisted of: 


Telephone $ 12.66 
Telegrams 4.95 
Mimeographing of Memorandum 
for District Cour 27.50 
Printing of Brief in Court 
of Appeals 135.64 
Transportation 12.80 
Copies of Court of Appeals 
pinion 3.00 


$196.55 


168 (Filed May 15, 1956) 


Exhibit B to Motion for Allowance of Compensation to Attor- 
neys for Defendants Lee Mitchell, Wilbur M. Weisz, Sarah 
F. Rowan, Virginia Maahs, Angus M. Hart, Porter K. Johns- 
ton, Dorothy Shriver, Francis L. Jandron, Alfred Pittman. 
L. Ivimy Gwalter, Clayton B. Craig, and Thomas E. Hurley 


STaTeMENT oF SERVICES 


The services performed by Edward P. Felker as attorney 
in this litigation consisted of the following: 


(a) Drafting and Filing of Pleadings: 


Answers (3) of Defs. Nos. 2, 3, 4, 18, 14, 16-27, drafted, 
mailed, and filed. Copies served on all parties by regis- 
tered mail. 

Substitution of Parties—Defts. 16, 19, 21 and 22. Motion 
outlined, filed, copies made. All parties served. Order 
drafted and filed. All parties served. 

Memorandum and answer to Motion for Summary Judg- 
ment, drafted and filed. All parties served. 


169 (b) Office and Library Work: 


Study of Principal Documents 
Trust Instrument. 








Complaint. 

Answer of Defendant #1. 

Substitution of Parties—Def. #11. Amended. 
Answers of Def. +11 and brother. Amended. 


Memorandum of Def. #1 in Answer to Motion for Sum- 


mary Judgment. 
Memorandum of Def. #11 in Answer to Motion. 


Study and Draft of Proposed Amended Answer for' all 


answering Defendants, except 1 and 11. 


Study and Draft of Tentative Memorandum in Answer to 


Memorandum of Def. #1. 
Study and Review of Law. 
The law of what jurisdiction governs? 
The Statute of Uses. 
The Rule in Shelley’s Case. 
The Rule against Perpetuities. 


The interpretation of Wills and Trust Instruments. 


Invasion of the Corpus. 
Presumption as to having Children. 


(c) Conferences—33 plus—Arthur W. Eckman, Iverson 
Walker, Hawkins Golden, John Lynham, Dean F. Cochran, 


O. R. McGuire, John L. O’Brian, and Virginia Watkin. 


(d) Telephone Conferences 


Long Distance—12 
Local—50 plus 


(e) Letters 


Incoming—63 plus 
Outgoing—35 plus 


The time expended by said attorney in rendering the said 


services amounted to 236 hours. 


170 STATEMENT oF DISBURSEMENTS 


Disbursements by said attorney in connection with this 
litigation consisted of: 











PROIQHIANGS « nceikcave tase eo ke SSSR ees $43.55 
Revistered Mailings. occ occa ee weancvaiwans 7.58 
Typed Copies of Documents .............. 39.56 
PIE, ge AONE Wie Wasnt ak Sith cia ea een acd ear ese 6.00 
Long Distance Telephone & Telegraph.... 14.95 
Extra day in Boston 10/1/54 ............ 19.34 

$129.98 

171 (Filed May 15, 1956) 


Affidavit in Opposition to Motion of Plaintiff for Allowance of 
Attorneys’ Fees 


District oF CoLUMBIA, ss. 


Arthur W. Eckman, being duly sworn, deposes and says 
as follows: 


1. He is General Counsel for the First Church of Christ, 
Scientist, in Boston, Massachusetts, one of the ultimate con- 
tingent remaindermen beneficiaries designated in the inter 
vivos trust instrument which has been the subject matter 
of this litigation. Said Church is a party to this proceed- 
ing through its Directors, Francis L. Jandron, Alfred Pitt- 
man, L. Ivimy Gwalter, Clayton B. Craig, and Thomas E. 
Hurley, who in their capacities as said Directors are named 
Defendants herein. 


2. As General Counsel for said Church, he has 
172 represented the Directors throughout this proceeding 
and is thoroughly familiar with this litigation. 


3. According to his information and belief, Defendant 
Mary W. Walsh, the life income beneficiary of this Trust, 
by a Designation of Successor Trustee effective June 1, 
1953, exercised her power under Article C, Section 5, of the 
Trust Instrument to change the Trustee of this Trust, 
designating the Plaintiff herein, National Savings and 
Trust Company, as said Successor Trustee. 


4, According to his information and belief, said designa- 
tion of a Successor Trustee followed upon the refusal of 
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the Original Trustee named in the Trust Instrument, First 
National Bank of Dallas, Texas, to declare the Trust ter- 
minated and pay over the corpus thereof to Defendant 
Walsh pursuant to her demand made on or about February 
27, 1953. 


5. According to his information and belief, the assets of 
the Trust were transferred to National Savings and Trust 
Company as Successor Trustee on or about August 1, 1953, 
and on or about September 24, 1953, formal demand was 
made upon said Successor Trustee by Defendant Walsh for 
termination of the Trust and payment of the corpus to her. 


6. On February 1, 1954, this affiant, on behalf of the First 
Church of Christ, Scientist, in Boston, wrote a letter) to 
Plaintiff as Successor Trustee giving notice of his view that 
any active steps that were to be taken to have the Trust 
terminated should be initiated by Defendant Walsh and not 
by the Trustee and his opinion that initiation of such liti- 
gation by the Trustee would constitute a violation of |its 
duty of neutrality as Trustee. A copy of this letter is at- 
tached hereto. | 


7. Despite the notice given by the above letter, re 
173 = Plaintiff did instigate this litigation by complaint 
filed February 8, 1954. 


ArtTHur W. Eckman 
Arthur W. Eckman 


Signed and sworn to before me this 14th day of May 1956. 


CELEsTe C. Woop 
(Seal) Notary Public 
My comm. expires 9/1/1962 
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THE FIRST CHURCH OF CHRIST, SCIENTIST 
IN 
BOSTON, MASSACHUSETTS 
AND ITS ALLIED ACTIVITIES 


Legal Department 107 Falmouth Street 
Arthur W. Eckman Boston 15, Massachusetts 
General Counsel February 1, 1954 





John R. Peterson 
Associate Counsel 





John C. Clark 
Nancy J. Young 
Assistant Counsel 


Mary Victoria Keating Trust 


National Savings and Trust Company 
Washington, D. C. 


Gentlemen: 

We have just received an informative letter from Iver- 
son Walker, of Carrington, Gowan, Johnson & Walker, 
lawyers of Dallas, Texas, regarding the living trust your 
company is administering as substitute trustee for Mary 
Victoria Keating, there being enclosed therewith a copy of 
the living trust instrument, dated August 17, 1952. 

There is attached to the trust agreement Schedule A, list- 
ing the securities covered by the trust at its inception. We 
understand also that rental real estate of substantial value 
constituted a part of the corpus of the trust. 

We are also in receipt of a letter from your counsel, 
Drury, Lynham and Powell, telling us that an interpreta- 
tion proceeding may need to be instituted in the court in 
your jurisdiction because of the demand of the surviving 
life tenant, and requesting the names of The Christian 
Science Board of Directors, so that they may be individ- 
ually named as defendants in such a proceeding. 


Ba 4 4 
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From the information we have received from Mr. Walker, 
who we understand conferred with one of your representa- 
tives recently in Washington, it seems to us that any active 
steps that are to be taken to have the trust declared at an 
end should be initiated by the claimant, the surviving grand- 
daughter, Mary Helen Wright. We feel such a course would 
be dictated by a policy of proper neutrality on your part 
as trustee. Of course, should such a proceeding be; in- 
stituted, you would be required to appear and defend, and 
possibly the named charitable remainderman might also 
wish to formally appear and resist the termination petition. 

In any event, we would appreciate your deferring any 
action in this regard until we can have an opportunity to 
make some inquiries and investigations. 

Any courtesy you may be able to extend us in this ¢on- 
nection, consistent with your rights, duties, and obligations 
under the trust agreement, will be appreciated. 

With all good wishes, 





Cordially yours, 


Agraur W. Eckman 
General Counsel 


175 (Filed May 18, 1956) 


Motion for Allowance of Compensation to Attorneys for | De- 
fendants Elizabeth Snodgrass Rutherford and Edward 
Howard Snodgrass 


Comes now O. R. McGuire, Southern Building, Washing- 
ton, 5, D. C., a member of the Bar of this Court, for and on 
behalf of himself and his associate, R. M. Switzler, 924 San 
Diego Trust & Savings Building, San Diego, California, and 
moves this Court for an order directing the Plaintiff as 
substitute trustee under the Declaration of Trust executed 
by Mary Victoria Keating, dated July 18, 1932, to pay a 
reasonable fee for services rendered herein by the said QO. R. 
McGuire and R. M. Switzler, under the provisions of local 
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Civil Rule No. 16. For grounds of this motion, said O. R. 
McGuire as resident counsel states as follows: 


1. That plaintiff is substituted trustee under a Declara- 
tion of Trust executed by Mary Victoria Keating, dated 
July 18, 1932, which provides that the income from the trust 
estate shall be paid to the Trustor for life, thereafter to her 
daughter for life, and thereafter to lineal descendants of 
the said daughter; that said trust is by its terms to ter- 
minate and the corpus thereof is to be paid over to the 
lineal descendants of said daughter at the end of twenty 
(20) years after the death of a named granddaughter of 
the Trustor if descendants of the Trustor should survive 
for that length of time, but upon failure of lineal descend- 

ants of the said daughter, however, the trust corpus 
176 is to be paid over to certain named remaindermen 
beneficiaries. If any of the named remainder- 
men beneficiaries should be dead when the trust terminated, 
the share of such deceased remaindermen beneficiaries shall 


be paid to the heirs of said deceased remaindermen. 


2. Defendants Elizabeth Snodgrass Rutherford and Kd- 
ward Harold Snodgrass, are represented in this litigation 
by O. R. McGuire and R. M. Switzler, are the only two chil- 
dren born to the late Mrs. Ida Harriet Snodgrass (who was 
erroneously named in the said Declaration of Trust, dated 
July 18, 1932, as ‘‘Mrs. Elizabeth Snodgrass’’) as a re- 
mainderman beneficiary to whom the Trustee should pay 
the sum of $30,000.00 as provided in Article A (i) (1) (E) 
of the said Declaration of Trust. 


3. That defendants Elizabeth Snodgrass Rutherford and 
Edward Harold Snodgrass are informed and believe that 
the total estimated value of the assets of the said Mary V. 
Keating Trust exceeds $800,000.00, and that the entire net 
income therefrom is being, and has been since the death of 
said daughter of Trustor, paid to Mary W. Walsh, grand- 
daughter and sole surviving lineal descendant of the Trus- 
tor (who died on or about March 18, 1944) and of Trustor’s 
daughter (who died on or about June 3, 1952). 





| 
| 
| 
| 
| 
| 
| 
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4, That plaintiff, as substituted Trustee under said Dec- 
laration of Trust, filed a complaint in this Court on Heb- 
ruary 8, 1954, alleging that defendant No. 1, Mary |W. 
Walsh, the granddaughter and sole surviving lineal de- 
scendant of the Trustor, had made demand upon plaintiff 
for final distribution of the entire assets of the trust estate 
to her on the ground that certain provisions of the Declara- 
tion of Trust disclosed that the trust had terminated ;) al- 
leging further that plaintiff was not able to determine with 
safety to itself whether said trust had so terminated; and 
asking this Court to instruct plaintiff as to whether ini 
trust had terminated. 





5. That plaintiff in its complaint named as Defendant 
No. 11 the ‘‘unknown heirs or devisees of Mrs. Eliza- 

177 beth Snodgrass’’. The sole heirs of Mrs. Ida Har- 
riet Snodgrass (misnamed in the Declaration, of 

Trust as Mrs. ‘‘Elizabeth Snodgrass’’) are Mrs. Elizabeth 
Snodgrass Rutherford and Edward Harold Snodgrass, who 
finally learned of the pending litigation in this Court as to 
whether the Mary V. Keating Trust had terminated. That 
by her answer filed in this Court on February 26, 1954, and 
her memorandum filed on January 31, 1955, the defendant 
Mary V. Walsh, in reply to plaintiff’s motion for summary 
judgment (filed on January 5, 1955), made the unreasgon- 
able assertion that the said Mary V. Keating Trust had ter- 
minated on the death of the Trustor’s daughter, because at 
that time only one descendant (Mary V. Walsh, herself) 
was then living and that a sole descendant did not satisfy 
the alleged condition of the said trust agreement that ‘fde- 
scendants’’ must be surviving for the trust to continue; and 
defendant Mary V. Walsh thereupon requested this Court 
to declare that the trust had terminated and to order |the 
entire corpus of the Trust to be paid over to her as|the 
sole surviving descendant of the daughter of the Trustor, 
and the sole surviving descendant of the Trustor. 








6. That as a result of the bringing of said law suit by 
Plaintiff, and the arguments set forth by defendant Walsh 
| 








24. 


urging the termination of the trust, it became necessary for 
the heirs at law of the ‘‘ Mrs. Elizabeth Snodgrass’’, named 
in the trust agreement as one of the remaindermen bene- 
ficiaries, the said Elizabeth Snodgrass Rutherford, then re- 
siding in San Diego, California, and Edward Harold Snod- 
grass then residing in Longview, Texas, to be represented 
by counsel. They retained Mr. R. M. Switzler, San Diego 
Trust & Savings Building, San Diego, California, and be- 
cause of the distance and expense of travel between San 
Diego and Washington, D. C., Mr. Switzler retained O. R. 
McGuire with offices in the Southern Building, Washington, 
D. C., in order that the rights of said sole heirs of the late 
Mrs. Snodgrass as a remainderman beneficiary in the Dec- 
laration of Trust might be defended and protected; that 
the integrity of the trust estate might be protected and 

adequately represented; that the trust estate might 
178 be preserved; that the trust estate might be allowed 

to continue in full force and effect as directed by the 
Trustor in the said Trust Declaration, and that violation of 
the trustor’s clearly expressed wishes by premature ter- 
mination of the trust as requested by Defendant Walsh 
might be prevented. 


7. That the said O. R. McGuire and R. M. Switzler per- 
formed and rendered professional services in behalf of de- 
fendants Elizabeth Snodgrass Rutherford and Edward 
Harold Snodgrass for the protection and preservation of 
the trust corpus and the continuance of the trust and their 
rights therein, which services are more particularly item- 
ized and set forth in detail in a Statement of Services an- 
nexed hereto as Exhibit ‘‘A’’, and made a part hereof. 


8. That as a result of the services of said counsel O. R. 
McGuire and R. M. Switzler for the said defendants and 
others, the integrity and continued life of the trust has 
been preserved by order of this Court, signed by Judge 
Matthews, filed on May 26, 1955, instructing the plaintiff 
that the trust ‘‘has not been terminated but on the contrary 
shall continue in full force and effect in accordance with 
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the terms thereof’’, which order was appealed by Defend- 
ant Walsh to the United States Court of Appeals for) the 
District of Columbia Circuit, and was affirmed by that 
Court, per curiam, on February 23, 1956, holding the mean- 
ing of the ‘‘carefully drawn’’ trust declaration to be ‘‘in- 
dubitably plain’’. 


9. That this litigation was initiated by plaintiff andj de- 
fendant Walsh, and that due to the failure of plaintiff as 
substitute trustee to properly resist the unreasonable |de- 
mand upon it by the defendant Walsh, these defendants 
Snodgrass and Rutherford were required to assume a share 
of the burden of protecting and preserving the trust estate 
and were, therefore, unnecessarily subjected to the incon- 
venience and expense of resisting this unwarranted attack 
upon the clear language of the trust agreement and in order 
to protect the integrity of the trust for the benefit of} all 
beneficiaries, including defendant Walsh, who will now; be 

assured of a life income from the trust estate as|in- 
179 tended by the terms of the trust agreement. 


10. As a result of consideration by both O. R. McGuire 
and R. M. Switzler, it is their belief that a just and modest 
fee for their services, as set forth in Exhibit ‘‘A’’ hereto 
attached should be allowed i in a sum not less than $2, 000.00, 
to be paid by the plaintiff or otherwise as this court shall 
direct. 

Respectfully submitted, 


O. R. McGurre 

O. R. McGuire | 

Attorney for defendants | 

Snodgrass and Rutherford. 

R. M. Swrrzzizr, Esq. 
Of Counsel | 
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180 (Filed May 18, 1956) 
EXHIBIT “A” 
Motion for Allowance of Compensation to Attorneys for De- 


fendants Elizabeth Snodgrass Rutherford and Edward 
Harold Snodgrass 


The services performed by O. R. McGuire and R. M. 
Switzler, as attorneys in this litigation for Mrs. Elizabeth 
Snodgrass Rutherford and Edward Howard Snodgrass in- 
cluded the following: 


1. Thorough study of the terms of the Mary V. Keating 
Trust Agreement, and also of both the complaint filed by 
the plaintiff requesting the instructions of this Court and 
the Answer filed by the first named defendant, Mary W. 
Walsh. 


2. This trust being a Texas trust, we made a study of the 
statutory and case law of the State of Texas, relating to 
Trust agreements and their interpretation. The case law 


of the District of Columbia was studied along with general 


treatises on the law of trust agreements. 


3. Preparation and filing answer for defendant Elizabeth 
Snodgrass Rutherford and then later motions for leave of 
Court for filing amended answer for her and answer for 
her brother, Edward Harold Snodgrass. 


4. Study of motion of plaintiff for summary judgment 
and of memorandum brief filed by the defendant Mary W. 
Walsh for summary judgment declaring the trust termi- 
nated. 


181 —s5.:- Preparation and filing of memorandum brief on 

behalf of these defendants for summary judgment 
that the Keating Trust had not terminated and oral argu- 
ment of the matter before Judge Matthews. Both the said 
memorandum and argument were short because we could 
see nothing in the issue advanced on behalf of Defendant 
Walsh that the Keating Trust had terminated or would 
terminate prior to her death. 


4 4 


—_ ' 
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6. Upon appeal by defendant Walsh to the United States 
Court of Appeals we again prepared a short printed brief, 
and also made an oral argument, as we were more than ever 
convinced that the Defendant Walsh’s case was wholly with- 
out merit. 





7. There were many letters and long distance telephone 
calls between Attorneys McGuire and Switzler in connec- 
tion with the preparation of the various papers which had 
to be filed in the case. Also concerning the argument and 
extent thereof to be made, and which were made, in the 
memorandum brief filed in this Court, and of the printed 
brief in the United States Court of Appeals for the ane 
of Columbia Circuit, our judgment in this respect being 
vindicated by the memorandum opinion of this Court, and 
the per curiam opinion on appeal. 





Mr. Switzler, and the undersigned, have estimated that 
an aggregate of not less than 150 hours were devoted by 
the two of them to this litigation, but in consideration lof 
all the facts and circumstances, they ask for a fee of Two 
Thousand ($2,000.00) Dollars. 


/s/ O. RB. McGurer 
O. R. McGuire 


Signed and sworn to before me this 17th day of May 1046. 


/s/ Maxsorre Dexter 
(Seal) Notary Public, D. C. 
My Commission Expires March 31, 1957 


182 (Filed May 19, 1956) 


Motion for Allowance of Compensation to the Attorney for De- 
fendants Grace Dexter Burgher, George Dexter, Charles 
L. Dexter, Martha Leake Rollins and Sam A. Leake 





Hawkins Golden, attorney for defendants Grace Dexter 
Burgher, George Dexter, Charles L. Dexter, Martha Leake 
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Rollins and Sam A. Leake, respectfully moves this Court 
for an order directing the plaintiff as Substitute Trustee 
under the Declaration of Trust executed by Mary Victoria 
Keating dated July 18, 1932, to pay a reasonable fee for 
services rendered herein by the said Hawkins Golden and 
Edward P. Felker as attorneys for the above mentioned 
parties defendant under the provisions of Local Civil 
Rule 16. 


For grounds of this motion, said Hawkins Golden states 
as follows: 


i 


Paragraphs 1 through 10, inclusive, of the motion of 
Arthur W. Eckman heretofore filed herein are hereby ex- 
pressly adopted herein for all substantial purposes insofar 
as is applicable to the parties defendant hereinabove named. 


2. 


That these parties defendant paid to the said Edward P. 
Felker the sum of $559.82, just as the First Church of 
Christ, Scientist paid him $4559.62 as mentioned in Para- 
graph 8 above referred to of the motion of Arthur W. 
Eckman. 


183 3. 


That in addition to such payment to said Felker, it was 
necessary for the said Hawkins Golden to make two trips 
to Washington, D. C. in connection with the trial of said 
matter in the trial court, incurring traveling expenses in 
the amount of $315.47, and that additional expenses of long 
distance telephone calls, telegrams and photostatic copies 
in said matter have amounted to the sum of $69.86, aggre- 
gating the sum of $385.33, which, with the attorney fee paid 
to the said Edward P. Felker in the preceding paragraph 
hereof mentioned, aggregates a total outlay of Nine Hun- 
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dred Forty-Five & 15/100 ($945.15) Dollars for necessary 
partial attorney fees and expenses by these five defendants 
heretofore paid, and for which they should be reimbursed 
from the income of said trust estate, or in the alternative 
from the said corpus of said trust estate, all for the reasons 
heretofore herein set forth by the motion and affidavit jof 
the said Arthur W. Eckman heretofore filed herein andjin 
substance hereby adopted. 


4 


That in addition, the said Hawkins Golden, as attorney 
for said five defendants, should be allowed a reasonable 
fee for the work and services by him done and performed 
for and on their behalf, which is alleged to be in the rea- 
sonable sum of Two Thousand Five Hundred ($2,500.00) 
Dollars, the said Hawkins Golden having performed all and 
sundry the professional services required in the defense 
of said action for and on behalf of said defendants in col- 
laboration with the attorneys for the other defendants 
herein, necessarily utilizing at least twenty-five (25) full 
lawyer work days in connection therewith over the period 
of this litigation. | 








WueszeErore, these defendants respectfully move the Court 
that they be allowed the sum of Three Thousand Four Hun- 
dred Forty-Five & 15/100 ($3,445.15) Dollars, being 

184 Two Thousand Five Hundred ($2,500.00) Dollars 
compensation for the services necessarily rendered 

to them by their said attorney, Hawkins Golden, and reim- 
bursement of expense items in the sum of Nine Hundred 
Forty-Five & 15/100 ($945.15) Dollars heretofore by them 
necessarily expended by reason of this litigation, and move 
the Court that the said Trustee herein be ordered and di- 
rected to pay the same to their said attorney and to them 
from the income of said trust, and in the alternative from 
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the corpus thereof, and for such other relief as to the Court 
may seem just and proper. 


Respectfully submitted, 


Hawkins GOLDEN 
Hawkins Golden 
Attorney for Defendants 
Grace Dexter Burgher, 
George Dexter, Charles L. 
Dexter, Martha Leake 
State or Texas Rollins and Sam A. Leake 
County or Daas 


Berore Mg, the undersigned authority, on this day per- 
sonally appeared Hawkins GoLpEN, to me well known, who 
being by me first duly sworn, upon his oath says that the 
matters set forth in the above and foregoing motion are 
true and correct, and that the expenses incurred and the 
legal services performed were necessary for the protection 
of said defendants in said litigation, and the attorney fees 
incurred and requested are in his opinion as an attorney 
reasonable and, as aforesaid, likewise necessary. 


Hawkzxins GoLpEN 


Sworn To aNnD SusscRiBEp Berore Mz this 17th day of 
May, 1956. 
THERESA BUCHMEYER 
(Seal) Notary Public, Dallas 
County, Texas 





192 (Filed May 29, 1956) 
Affidavit of National Savings and Trust Company in Reply to 
Affidavit of Arthur W. Eckman 


District of CoLUMBIA, 88: 
Bruce Bar, being first duly sworn deposes and says: 


1. I am President of the National Savings and Trust 
Company, which is plaintiff herein as substituted trustee 





& 
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under a declaration of trust executed by Mary Victoria 
Keating dated July 18, 1932. I have knowledge of the 
matters and things hereinafter set forth, and I am au- 
thorized to executed this affidavit in behalf of the said 
plaintiff. | 

2. Said Company was designated as successor trustee 
under said declaration of trust by the life tenant thereof, 
Mary W. Walsh, on or about June 1, 1953, pursuant to 
Article C, Section 5 of said declaration, and thereafter the 
assets of the trust estate were turned over to it by the 
First National Bank of Dallas, Texas. However, at the 
time of such designation the said National Savings and 
Trust Company had no knowledge of any demand made by 
the said life tenant on the former trustee to declare the 
trust terminated, but it did have knowledge of the conten- 
tion of the said life tenant that the trust had terminated 
and that it was her intention at some future date to in- 
stitute a proceeding for a court determination of her rights 
in this respect. | 


193 3. Neither at the time of the acceptance of the 

trusteeship by the National Savings and Trust Co 
pany nor since has there ever been any agreement or under- 
standing between said Company and the life tenant to the 
effect that said Company would institute court proceedings 
for the purpose of declaring the trust terminated. How- 
ever, said Company did know of the intention of the life 
tenant to institute such proceedings as aforesaid, and 
after being served with her peremptory demand, a copy 
of which is attached to the complaint herein, and after 
being informed by her that if her demand was not com, 
plied with within the forty-five (45) day limit therein pre- 
scribed an action would be brought by her to terminate 
the trust, it decided to institute the above-entitled pro- 
ceeding itself in order that it might appear in the position) 
of a plaintiff instead of as a defendant, and might exercise 
a certain amount of control over the litigation insofar 








32 


as the parties thereto and the questions presented were 
concerned. 


4, In instituting the above-entitled proceedings as afore- 
said, the National Savings and Trust Company was not 
motivated by any desire to assist the life tenant in termi- 
nating the trust, which would have been directly contrary 
to its own interests in the premises, but this course was 
taken only because of the reasons hereinbefore set forth 
and with the knowledge that if proceedings were not insti- 
tuted by it an action would be instituted by the said life 
tenant. 

/s/ Bruce Bamp 
Bruce Baird 


Subscribed and sworn to before me this 28th day of May, 
1956. 
/s/ Jessie H. Hanacan 





(SEAL) Notary Public, D. C. 
194 (Filed June 29, 1956) 
Memorandum 


The life beneficiary of the trust involved herein, alleging 
that said trust had terminated, made demand upon the 
trustee for final distribution of the entire trust estate to 
her. The trustee thereupon brought this action, seeking 
instructions from the court as to whether or not the trust 
had terminated. 


The entire burden of the defense of the life of the trust 
was borne in this court and in the United States Court of 
Appeals for the District of Columbia Cireuit by certain 
defendants who may never receive anything under the 
trust, depending upon contingencies therein named. Their 
interpretation of the meaning of the trust instrument was 
sustained. The defenders of the life of the trust and the 
trustee now seek counsel fees. The life beneficiary and 
the trustee oppose the granting of counsel fees to the 








“. fendants Francis L. Jandron, Alfred Pittman, L. Ivimy 
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said defenders, who in turn oppose the counsel fee soug t 
by the trustee. 


“‘It is a general principle that a trust estate must bear 
the expenses of its administration.’”’ Trustees v. Green-_ 
ough, 105 U. S. 527, 532. The court is of the view that 
under principles of equity and justice the trust estate 
herein should bear the expense of reasonable counsel fees 
for the successful defenders of the life of the trust, and 
that such fees and a counsel fee for the trustee should 
charged against the corpus of the trust estate. Lang \v. 
Taussig, Mo. App., 194 8S. W. 2d 743; Bernhetmer v. First 
Nat. Bank of Kansas City, 359 Mo. 1119, 225 S. W. 2d 
745; Rest. Trusts 188; 90 C.J.S., Trusts 284 (b); 9 A.L.R. 
2a 1140; U. S. v. Equitable Trust Co. of New York, 283 
u. & 738; Troy Bank and Trust Co. v. Brantley, 82 So. 
2d 618, 263 Ala. 428. 


Buenira SHELTON MarrHews 


Judge 








196 (Filed Jane 29, 1956) 
Order | 
: | 
Upon consideration of plaintiff trustee’s motion for al- 
lowance of attorneys’ fee, and of memoranda in support 


thereof, and of opposition thereto, and upon considera- 
tion of motions for counsel fees filed herein | 


(1) by defendants Lee Mitchell, Wilbur M. Weisz, 
Sarah F. Rowan, Virginia Maahs, Angus M. Hart, Porter 
K. Johnston and Dorothy Shriver, Trustees of the Third 
Church of Christ, Scientist, of Dallas, Texas, and by de- 


Gwalter, Clayton B. Craig and Thomas E. Hurley, Di- 
rectors of the Mother Church of the Christian Science 
Church of Boston, Massachusetts, 


(2) by defendants Elizabeth Snodgrass Rutherford and 
Edward Harold Snodgrass, 
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(3) by defendants Grace Dexter Burgher, George 
Dexter, Charles L. Dexter, Martha Leake Rollins and Sam 
A. Leake, and of memoranda in support of said motions 
and of the opposition thereto, and of argument of counsel 
in open court, it is by the court this 29th day of June, 1956, 
pursuant to the memorandum filed herein this date 


ORDERED, ADJUDGED AND DECREED: 


1. That the firm of Drury, Lynham and Powell, counsel 
for the plaintiff trustee, be and it hereby is allowed a fee 
in the amount of $3,000.00 as compensation for services 
rendered in this cause as set forth in the statement of serv- 
ices filed herein by said firm; 


2. That John Lord O’Brian, Hugh B. Cox and Virginia 
G. Watkin, counsel for trustees of the Third Church of 
Christ, Scientist of Dallas, Texas and for directors of the 
Mother Church of the Christian Science Church of Boston, 
Massachusetts, be and they hereby are allowed a fee in 

the amount of $10,000.00, as compensation for serv- 
197 ices rendered in this cause as set forth in their 
statement of services filed herein; 


3. That O. R. McGuire and R. M. Switzler, counsel for 
Elizabeth Snodgrass Rutherford and Edward Harold 
Snodgrass be and they hereby are allowed a fee in the 
sum of $2,000.00 as compensation for services rendered in 
this cause as set forth in the statement of services filed with 
their motion; 


4. That Hawkins Golden, attorney for defendants Grace 
Dexter Burgher, George Dexter, Charles L. Dexter, Martha 
Leake Rollins and Sam A. Leake be and he hereby is al- 
lowed a fee in the amount of $2,500.00 as compensation for 
services rendered in this cause as set forth in his motion 
and it is further 


Orperep that the trustee, National Savings and Trust 
Company, be and it hereby is authorized and directed to 
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pay said fees and to charge said fees against the corpus of 
the trust estate, and it is further 


Oxvezep that insofar as any motion involved herein seeks 
relief other than is granted by this order, said motion ‘be 
and it hereby is denied as to such other relief, and it! is 
further 


OxpereD that each party bear his own costs herein. 


Burnira SHetron Marrxews 
Judge 





198 (Filed July 17, 1956) | 
Notice of Appeal 


Notice Is Heresy Given that Mary W. Walsh, Defend- 
ant No. 1 in the above-entitled action, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the Order entered in this action on the 29th 


day of June, 1956, insofar as said Order authorized the 
payment of the following attorneys’ fees from the trust 
involved in this action: | 


(a) A fee in the amount of $10,000 to John Lord O’Brian, 
Hugh B. Cox and Virginia G. Watkin, as provided in para- 
graph 2 of said Order; 


(b) A fee in the sum of $2,000 to O. R. McGuire and 
R. M. Switzler, as provided in paragraph 3 of said Order; 
and 

(c) A fee of $2,500 to Hawkins Golden, as provided in 
paragraph 4 of said Order. | 





Reasoner & Davis 
By 
Dean F. Cocuran 
505 Transportation Bldg. 
Washington 6, D. C. | 
Attorney for Appellant Mary 
W. Walsh | 








wv 


ye 


BRIEF FOR APPELLEES _ 
MITCHELL, WEISZ, ROWAN, MAAHS, HART, JOHNSTON. 
SHRIVER. JANDRON, PITTMAN, GWALTER, 
CRAIG AND HURLEY 








IN THE 


United States Court of ima 


For THE DistRior OF CoLUMBIA CIRCUIT 
No. 13,510 


Mary W. Watss, Appellant, 
ne | 


Nationa, Savines anp Trust CoMPANY, A Corpora- 
tion, as Substituted Trustee, and GRACE DEXTER 
BURGHER, Gerorce L. Dexter, CHARLES L. DextTEr, 
ELIZABETH SNODGRASS RUTHERFORD, EDWARD 
HaroLtp Snoperass, MartHa LEAKE RoLLrns, SaM 
A. Leake, Jk., LEE MITCHELL, WiLBUR M. Weisz, 
SaraH F. Rowan, Virarnra Maans, Anous M. 
Hart, Porter K. Ts OHNSTON, DoroTHY SHRIVER, 
Francois L. J ANDRON, ALFRED Prrrman, L. Tvrmy 
GWALTER, CLAYTON B. Cralc, THOMAS E. HURLEY, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTBICT COURT FOR THE 
DISTRICT OF COLUMBIA 





Joun Lorp O’BRIAN ~ 
HouaGuH B.. Cox 
VirnciInia G: WATKIN 


‘nied ‘States Co urt ppeals #01 Union age Buildin 
py: Lor the a Washington 5, D. C.- : 


; otnes 
Ava 


ict of C Co yf. 
Lui; ia Circuit Attorne, Ys oe Appellees 


. EAB NOV 9 1956 - . Mitchell, Weisz, Rowan, 


Maahs, Hart, Johnston, 
Shriver, Jandron, Pittman, 


Sexe d) Sleranf> _ . Gualter, Craig and Hurley. 


CLERE 





APPELLEES’ STATEMENT OF QUESTION PRESENTED 


In the opinion of these Appellees the question is 
whether the award of attorneys’ fees out of the trust 
corpus to the parties who bore the entire burden of 


the defense of the life of the trust was an abuse of the 
diseretionary equitable powers of the District Court. 





INDEX 


Appellees’ Statement of Question Presented 


Counter-Statement of the Case 
Summary of Argument 
Argument 
I. The action of the District Court was an exercise of 
its discretionary equitable powers and is not to be 


overturned without an affirmative showing of abuse 
of discretion 


II. The award below was based upon a finding that the 
Appellees bore the entire burden of the defense of the 
trust, and this finding is not to be set aside unless 


III. The finding that Appellees defended and thereby con- 
ferred a benefit upon the trust is correct, and the 
award based thereon was a proper exercise of dis- 


B. Due to this attack and the default of the trustee, 
Appellees were forced to defend the trust, even 
though they may never receive any benefit there- 


. Since it is proper to allow attorneys’ fees to vested 
remaindermen in a bona fide suit to construe a 
trust instrument, it was a particularly just and 
fitting exercise of equitable power to award such 
fees to parties who defended an attack on the life 
of the trust even though they may never benefit 


Conclusion 
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‘United States Court of Appeals 


For THE District of COLUMBIA CIRCUIT 
No. 13,510 


Mary W. Watsa, Appellant, 
v. 


NationaL Savincs anp Trust Company, A Corpora- 
tion, as Substituted Trustee, and GracE DEXTER 
BurGHER, GEoRGE L. DEXTER, CHARLES L. DEXTER, 
ELIZABETH SNODGRASS RUTHERFORD, EDWARD 
HaroLtp SNoperass, MarrHa LEAKE Robins, Sam 
A. Leake, Jr., Lez MitcHELL, WirpuR M. WEIsz, 
SaraH F. Rowan, Virncrnta Maaus, Anaus M. 
Hart, Porter K. JoHNstToN, DoroTHY SHRIVER, 
Francis L. JANDRON, ALFRED PrtrMAn, L. Ivimy 
GwaLtTer, CLaYTon B. Craic, THomas EK. HURLEY, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTEICT OF COLUMBIA 


BRIEF FOR APPELLEES 
MITCHELL, WEISZ, ROWAN. MAAHS, HART, JOHNSTON, 
SHRIVER, JANDRON, PITTMAN. GWALTER. 
CRAIG AND HURLEY 


COUNTER-STATEMENT OF THE CASE 


These Appellees take issue with Appellant’s state- 
ment of the case. This was not a simple contest over 
the meaning of an ambiguous trust instrument; it was 
a direct attack upon the very life of the trust, a con- 
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tention that the trust was terminated and that the 
entire corpus should be distributed forthwith to the 
life income beneficiary, to the exclusion of the re- 
maindermen designated in the trust instrument. 


The trust was created in 1932 to provide a life in- 
come to the settlor and her descendants, including the 
Appellant, now the only living descendant of the 
settlor and the sole income beneficiary of the trust. 
The trust instrument directs that the trust shall con- 
tinue for twenty years after the death of Appellant if 
descendants of her mother shall survive for that length 
of time. The settlor originally designated the First 
National Bank of Dallas, Texas, as trustee, and it 
performed its fiduciary duties for over twenty years. 
(Jt. App., 10, 19). 


In 1953, however, Appellant exercised her power 
under the trust instrument to transfer the trust to a 


successor trustee, naming the National Savings and 
Trust Company, and almost immediately thereafter 
the successor trustee brought suit in the District Court 
asking for instructions as to the meaning of the trust 
instrument, stating that it was unable to determine 
whether the trust had terminated as alleged by Appel- 
lant in a demand upon the trustee. (Jt. App., 18-19). 


Shortly before suit was filed, upon learning that 
litigation was contemplated, counsel for these Appel- 
lees wrote to the National Savings and Trust Company 
urging that any steps to have the trust declared at an 
end should be left to the life beneficiary herself and 
that initiation of litigation by the trustee would be in 
violation of its duty of neutrality. The letter also 
asked the trustee to defer action until the Appellees 
could make further inquiries and investigation. (Jt. 
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App., 20-21). The request for additional time and the 
warning that Appellees would view the contemplated 
action as prejudicial were ignored by the trustee, and 
suit was brought one week later. (Jt. App., 3, 10); 





_ Appellant’s answer in the suit based her entire case 
on the notion that because only one descendant (sing- 
ular) of the settlor was surviving at the time, an al- 
leged condition that ‘‘descendants’’ (plural) be sur- 
viving was not satisfied and the trust must terminate. 
(Jt. App., 11-12). Throughout the litigation the 
trustee held steadfastly to the position of a mere 
stakeholder, deliberately refusing to defend the trust 
against Appellant’s attack, thus forcing the Appellees 
to take over its defense, and counsel were retained for 
this purpose. (Jt. App., 12). After hearing the case, 
the District Court declared flatly that the trust had 
not terminated (Jt. App., 13), and this ruling was 
affirmed by this Court with an opinion stating that 
the meaning of the ‘‘carefully drawn’’ trust instru- 
ment was ‘‘indubitably plain.”? Mary W. Walsh \v. 
National Savings and Trust Company, No. 12,819. 


Thereafter, the trustee applied to the District Court 
for the payment of attorneys’ fees in the amount of 
$3,500.00 out of the corpus of the trust. (Jt. App., 1). 
Appellees filed objections to the amount requested 
and in turn filed motions for an allowance of their 


own attorneys’ fees. (Jt. App., 9, ff.). 


The District Court has ordered payment of the at- 
torneys’ fees of Appellees out of the trust corpus, 
holding that the entire burden of defending the life 
of the trust was borne in this Court and in the United 
States Court of Appeals by the Appellees, that the 
functions performed by counsel for the Appellees in 
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this situation were a legitimate expense of the ad- 
ministration of the trust and. that under principles 
of equity and justice the trust estate should bear the 
expense of reasonable counsel fees for the successful 
defenders of the life of the trust. (Jt. App., 32-33). 
Appellant has taken this appeal from that action. 


SUMMARY OF ARGUMENT 
i. 


The action of the District Court was an exercise of 
its discretionary equitable powers and is not to be 
overturned without an affirmative showing of abuse 
of discretion. 


II. 


The award below was based upon a finding that 
Appellees bore the entire burden of the defense of 
the trust, and this finding is not to be set aside unless 
clearly erroneous. | 


ITT. 


The finding that Appellees defended and thereby 
conferred a benefit upon the trust is correct, and the 
award based thereon was a proper exercise of dis- 
cretion. 


A. This litigation was an unwarranted attack on 
the trust. 


B. Due to this attack and the default of the trustee, 
Appellees were forced to defend the trust, even though 
they may never receive any benefit therefrom. 


C. Since it is proper to allow attorneys’ fees to 
vested remaindermen in a bona fide suit to construe 
a trust instrument, it was a particularly just and fitting 
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exercise of equitable power to award such fees to 
parties who defended an attack on the life of the trust 
even though they may never benefit therefrom. 


‘ARGUMENT 

IL. 
THE ACTION OF THE DISTRICT COURT WAS AN EXERCISE OF 
ITS DISCRETIONARY EQUITABLE POWERS AND IS NOT 


TO BE OVERTURNED WITHOUT AN AFFIRMATIVE SHOW- 
ING OF ABUSE OF DISCRETION. 








In order to prevail here, Appellant must show that 
the action of the Court below constituted an abuse of 
diseretion. | 


The historic equitable powers of the Federal Courts 
are entrusted primarily to the discretion of the trial 
courts. Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 
164-165 (1939). This jurisdiction has always ineluded 
the power to award attorneys’ fees from a trust estate 
or other fund brought into court, and wide latitude is 
given a lower court in the exercise of this particular 
power. Trustees v. Greenough, 105 U.S. 527, 532, 
537 (1881); McIntosh v. Ward, 159 Fed. 66, 68-69 
(7th Cir. 1907). 


The latitude allowed by appellate courts has a soun 
basis because, as in this case, the Trial Judge is t 
arbiter best qualified to decide whether counsel fee 
should be allowed from the trust corpus and in wha 
amounts. This Trial Judge was thoroughly familia 
with this litigation, its true issues and the nature 0 
the contentions of all parties. She had heard and de- 
cided the original contest with respect to the termina- 
tion of the trust and had personally observed the con- 
duct of the case on behalf of the trustee and on behalf 
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of the Appellees. (Jt. App., 13, 32-35). Only the 
clear conviction of this Court that the Trial Judge 
showed a manifest disregard of right and reason 
amounting to an abuse of discretion can justify dis- 
turbing the ruling below. Godfrey v. Powell, 159 F. 
2d 330, 331-332 (Sth Cir. 1947) ; United States v. Ang- 
lin & Stevenson, 145 F. 2d 622, 630 (10th Cir. 1944), 
cert. denied, 324 U.S. 844 (1945) ; Hormann v. North- 
ern Trust Co., 114 F. 2d 118 (7th Cir.), cert. denied, 
311 U.S. 713 (1940). 


IT. 


THE AWARD BELOW WAS BASED UPON A FINDING THAT THE 
APPELLEES BORE THE ENTIRE BURDEN OF THE DEFENSE 
OF THE TRUST, AND THIS FINDING IS NOT TO BE SET 
ASIDE UNLESS CLEARLY ERRONEOUS. 


Appellant does not question the rule that reasonable 
counsel fees may be allowed from a trust corpus where 
the services performed actually benefitted the trust 
estate but argues that the services of Appellees’ coun- 
sel conferred no benefit on this trust. (Appellant’s 
Brief, 5, 7, 9). Appellant’s argument was, however, 
definitively rejected below. The Trial Judge specifi- 
cally found that: 


The entire burden of the defense of the life of 
this trust was borne in this court and in the United 
States Court of Appeals for the District of Co- 
lumbia by certain defendants who may never re- 
ceive anything under the trust, depending upon 
contingencies therein named. (Jt. App., 32). 


This finding is not to be set aside by this Court un- 
less clearly erroneous. Federal Rules of Civil Pro- 
cedure, Rule 52(a). 
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aif, 


THE FINDING THAT APPELLEES DEFENDED AND THEREBY 
CONFERRED A BENEFIT UPON THE TRUST IS CORRECT, 
AND THE AWARD BASED THEREON WAS A PROPER EX- 
ERCISE OF DISCRETION. 


A. THIS LITIGATION WAS 4N UNWARRANTED ATTACK ON | 
THE TEUST. 


This case is peculiarly suited to the exercise of the 
power of Equity to see that justice is done. No attempt 
to place a different posture on the litigation can con- 
ceal the fact that Appellant sought to put an end to 
the trust, not simply to resolve conflicting interpreta- 
tions of the trust instrument. The meaning of this 
trust instrument is perfectly clear. The District 
Court gave no credence to Appellant’s strained argu- 
ment that the use of the plural term ‘‘descendants”’ 
somehow excluded a single descendant and held simply 
that the trust “‘has not terminated, but on the contrary 
shall continue in full force and effect 1m accordance 
with the terms thereof.’’ (Jt. App., 18, emphasis 
added). On appeal this Court found that the meaning 
of this ‘‘carefully drawn instrument’’ was ‘‘indubit- 
ably plain’’ and affirmed the Court below. (Jt. ADP. 
13). 


Appellees submit that this life beneficiary was deter- 
mined, by any available means, to destroy the trust 
and obtain possession of its assets during her life- 
time, despite a clearly expressed direction of the 
settlor to the contrary. 








8 


B. DUE TO THIS ATTACK AND THE DEFAULT OF THE TRUSTEE, 
APPELLEES WERE FORCED TO DEFEND THE TRUST, EVEN 
THOUGH THEY MAY NEVER RECEIVE ANY BENEFIT THEBE- 
FEOM. 

As a rule, the persons who stand to benefit most 
from a trust will resist the efforts of another to destroy 
it. In this case, however, the persons who stand to 
benefit most, in fact perhaps to receive the entire 
corpus, were not capable of resisting the attack. And 
since the trustee made no effort to defend the trust, 
the burden fell by default to the Appellees herein. 


The Appellees are merely contingent remaindermen 
under this trust instrument. The primary remainder- 
men are those unborn descendants of Appellant who 
may be living at the termination of the trust. (Jt. 
App., 10). Since their interest in the original litiga- 
tion was identical with that of the contingent remain- 
dermen, that is, to preserve the life of the trust, they 


were in fact adequately protected and represented by 
the Appellees. It would have been more appropriate, 
however, had the burden of the defense of the life of 
the trust been borne by the primary beneficiaries, and 
this could have been accomplished very simply by the 
trustee. All that was required was an application to 
the Court to appoint a guardian ad litem, to represent 
the unborn remaindermen,* and it should be noted 
that the Trial Court clearly would have had the power 
to order payment of the attorneys’ fees and expenses 
of such a guardian out of the trust corpus. Rules of 


* Had the Appellees actually defaulted in this case, the District 
Court would have had the power, perhaps the duty, to appoint 
a guardian ad litem to represent the primary remaindermen 
against the unwarranted efforts of the Appellant to foreclose their 
rights. Cf. In the Matter of Eyre, 133 N.Y.S. 2d 511 (1954). 
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the United States District Court for the District lof 
Columbia, Local Civil Rule 16. 


No such application was made, however, nor did 
this trustee make any efforts on its own behalf to dis- 
courage the life beneficiary in her determination to 
destroy the trust. On the contrary, the facts are that 
this trust was removed from the original trustee 
chosen by the settlor after its refusal to declare the 
trust terminated and that the new trustee appointed 
by Appellant promptly instituted this litigation. (Jt. 
App., 18-19). The affidavit of the President of the 
National Savings and Trust Company, the new trustee, 
filed with the Trial Court in this case insists that the 
trustee had no knowledge of any such prior demand 
and refusal* but admits that the trustee accepted the 
trust knowing that the life tenamt contemplated pro- 
ceedings to have the trust declared terminated. (Jt. 
App., 31). Any critical reading of the trust instru- 
ment would have indicated that there was no basis |in 
law for such proceedings. Any reasonable person 
would have realized that the designation of a successor 
trustee in this situation must have followed upon the 
refusal of the original trustee to cooperate with the 
life beneficiary in her attack on the trust. 


Despite the knowledge that the life beneficiary in- 
tended to bring suit herself (Jt. App., 31), the trustee 
nevertheless undertook the expense of initiating the 
litigation itself, thereby saving Appellant the court 
costs and the expense of discovering and serving the 
necessary parties, charging them instead to the trust 
corpus. (Jt. App., 3 ff.). 








* While these facts are obviously within the knowledge of the 
Appellant, no proof was offered by her. I 
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The reasons given by the trustee for initiation of 
the litigation (Jt. App., 31-32) are not convincing. 
That of the advantage of appearing ‘‘in the position 
of a plaintiff instead of as a defendant” suggests at 
best an undue sensitivity upon the part of the trustee. 
In any event, having once initiated litigation, the 
trustee immediately abandoned the ‘‘control over the 
litigation and the questions presented therein’’ which 
it had sought to obtain. It left the framing of the 
issues entirely to the other parties, filed no briefs or 
memoranda of law, took no position in the District 
Court, did not even participate in the argument on 
appeal and, in short, was of no aid to the Court. (Jt. 
App., 1-7). It did not even ask the Court to appoint 
a guardian ad litem for the unborn primary remain- 
dermen, as was so clearly indicated. Furthermore, it 
gave no consideration to the warning of counsel for 
some of the contingent remaindermen that the con- 


templated action of the trustee would be regarded as a 
violation of the trustee’s duty of neutrality and ig- 
nored his request for additional time. (Jt. App., 20- 
21, 3, 10). 


After the trustee’s petition was filed, the Appellant 
filed an Answer urging an interpretation of the trust 
instrument so extraordinary as to compel action on 
the part even of parties who might never receive any- 
thing under the trust instrument. And so, it having 
become apparent that the trustee was not going to 
defend the trust, Appellees retained counsel and came 
into the case in order to prevent destruction of the 
trust. It is not unrealistic to say that this action was 
taken as much in the public interest as in their own. 


The effect of Appellees’ action was to insure that 
the desires of the settlor as expressed in the trust 
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instrument will be respected and to preserve the trust 
corpus for Appellant’s own descendants, the primary 
remaindermen and ultimate objects of the settlor’s 
bounty. The only benefit: to Appellees is wholly de- 
pendent on failure of such descendants. And finally, 
although this may be of small present comfort to Ap- 
pellant, Appellees’ efforts have secured to her all| of 
the income from the whole trust corpus throughout 
her life, as her grandmother wished, making it impos- 
sible for her to dissipate these assets now, at the ex- 
pense of her later comfort and security. 





The foregoing provides a sound basis for the finding 
of the Trial Court that Appellees bore the entire bur- 
den of the defense of the life of this trust and the 
award based thereon. 





C. SINCE IT 18 PROPER T0 ALLOW ATTORNEYS’ FEES TO VESTED 
REMAINDERMEN IN A BONA FIDE SUIT TO CONSTRUE A 
TRUST INSTRUMENT, IT WAS A PARTICULARLY JUST AND 
FITTING EXERCISE OF EQUITABLE POWER TO AWAED SUCH 
FEES TO PARTIES WHO DEFENDED AN ATTACK ON THE LIFE 
OF THE TRUST EVEN THOUGH THEY MAY NEVER BENEFIT 
THEBREFEOM. 

In the discretion of the Trial Court, attorneys’ fees 
may be allowed from the trust estate to the necessary 
parties in a bona fide construction suit where the 
services of counsel have conferred a benefit upon the 
entire trust, even though counsel may have espoused 
theories which would have redounded to the sole bene- 

fit of their respective clients. Tolman v. Reeve, 393 

Tl. 272, 65 N.E.2d 815, 824 (1946) ; Central Trust Co. 

v. Harris, 152 Kan. 296, 103 P.2d 902, 905-907 (1940) ; 

In re Atwood’s Trust, 227 Minn. 495, 35 N.W. 2d 736, 

740 (1949); American Nat’l Bank v. Biggs, 274 S.W. 

2d 209, 214, 216, 232 (Tex. Civ. App. 1954); and the 
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other authorities cited in the Memorandum of the 
Trial Court filed below (Jt. App., 33). 


The practice of the Texas courts, as indicated by 
the Biggs case cited above, should be followed here be- 
cause the settlor specifically directed that her trust 
should be in all respects governed by the law of Texas. 
(Jt. App. No. 12,819, p. 6). 


If a trial court has the power to allow attorneys’ 
fees where litigation is truly necessary to resolve the 
ambiguous language of a trust instrument, surely this 
Trial Court was well within its authority in allowing 
such fees to the parties who defended an unwarranted 
attack on a perfectly clear trust instrument. Cf. Van 
Gorden v. Lunt, 234 Iowa 832, 13 N.W.2d 341, 344, 346 
(1944). Furthermore, where the remaindermen are 
contingent beneficiaries who may never be able to re- 
cover their expenses from the assets in trust, their 
plight is peculiarly one that appeals to the discretion 
of Equity. In Holmes v. Hrobon, 158 Ohio St. 508, 110 
N.E.2d 574, 586-87 (1953), the court ordered that the 
legal expenses of the remaindermen be charged equally 
to. corpus and to income observing that: 


Under the terms of the will any one or all of the 
named remaindermen who may predecease the 
life tenant will receive no benefits from the will. 
110 N.E.2d at 586-87. 


The Holmes opinion also illustrates that the com- 
plaint of the Appellant that the order of the District 
Court in effect requires her to contribute personally 
to the attorneys’ fees of Appellees is unfounded. The 
opinion goes on to say: 

Participation in this litigation by the named re- 
maindermen was for the purpose of protecting 





i | 
the corpus of the trust. We hold that the entire 
costs and expense of this litigation, excepting the 
services of the life tenant’s attorneys, should be 
paid equally out of the corpus and the income |of 
the trust. This charge to corpus will, by the 
amount so charged, reduce the corpus which will 


ie oe pass to the remaindermen. 110 N.E.2d 
at 


Here the District Court did not order the payment jof 
any part of these fees by Appellant personally or out 
of income, but entirely out of corpus. Under the order 
on appeal here, it is the eventual takers of the corpus, 
whoever they may be, who are paying for the preser- 
vation of the trust corpus on their behalf. The rather 
minimal effect which the order may have upon the 
substantial income* payable to Appellant is over- 
shadowed by the fact that the allowance will actually 
reduce the fund to be paid over to Appellees when 
and if they ever become entitled to take as remainder- 





men. 





Appellees at the very least deserve reimbursement 
for the very substantial expense to which they have 
been put (Jt. App., 13-18, 25-27, 28-29), and any con- 
trary result reached by the District Court would have 
increased the manifest injustice already imposed upon 
them by this unwarranted litigation. 


CONCLUSION 


The award of attorneys’ fees to Appellees cannot 
be reversed unless it constituted a clear abuse of dis- 
eretion. The award was based upon the finding that 





‘* The total estimated value of the assets of the trust estate ex- 
ceeds $800,000 (Jt. App., 10) and even at the rather unrealistic 
‘conservative rate of return of 3%’’ the Appellant must be re- 
ceiving over $24,000 a year. 
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the services of counsel for the Appellees conferred a 
benefit upon the trust, and this finding cannot be over- 
turned unless clearly erroneous. The award was a 
proper exercise of the discretion of the Trial Court, 
is in accordance with all of the evidence and presents 
the classic case for affrmance by this Court. 


Respectfully submitted, 
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Counter Statement of the Case 


- With certain exceptions, Appellant’s Statement of the 
Case is generally satisfactory to these Appellees. Appellant 
is, however, playing upon words in stating that neither 
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side was attempting to attack the Trust or have it de- 
clared invalid. Appellant was, in fact, attacking the Trust 
and attempting to destroy it in seeking to have it declared 
terminated in her favor. Furthermore, and it is conceded 
by Appellant, the Trustee made no attempt to defend the 
Trust, and took no position whatsoever as to whether the 
Trust had terminated or was to continue, and as is further 
conceded by Appellant and as was expressly found by the 
Trial Court (Appellant’s Joint Appendix, page 32), Appel- 
lees, the contingent remaindermen of the Trust, at great 
effort and expense successfully carried the entire burden 
of defending and preserving the Trust against Appellant’s 
erroneously asserted rights and wrongful attack. Not only 
did the Trustee fail to assist Appellees in such defense but, 
in fact, instituted the initial litigation, solely because of 
a wrongful demand made upon it by Appellant manifestly 
without regard for either fact or law and persisted in 
wrongfully refusing to defend the Trust after notice of 
the duties owed by it to all beneficiaries. It is also impor- 
tant to observe that the Trust is a Texas Trust and so 
specifically provides as follows: 


Article D. 1. “The Trust hereby created shall be 
deemed a Texas trust and shall in all respects be gov- 
erned by the laws of the State of Texas.” (p. 26, Joint 
Appendix to Appellant’s Brief in Cause No. 12,819 
in this Court.) 


Argument 


Due to the position taken by the Trustee and its action 
in instituting this litigation and refusing to defend the 
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| 
life of the Trust against the contention it had terminated, 
Appellees were forced and required to perform the duties 
of the Trustee and assume the defense of the Trust against 
attack. As was stated and held in the leading case of 
Republic National Bank & Trust Company v. Bruce (Tex. 
Com. App. 1937), 105 S. W. 2d 882, Opinion adopted by the 
Supreme Court: 





“The absolute and positive duty is imposed upon him 
(the Trustee) to defend the life of the Trust whenever 
it is assailed, if the means of defense are known |to 
him or can with diligence be discovered.” | 


Therefore, and it not being questioned that a Trustee 
would be entitled to his attorneys’ fees expended in defend- 
ing a trust, it could not be questioned that the contingent 
beneficiaries, where required to act by the failure of the 
Trustee in order to preserve the Trust, should not likewise 
be entitled to their attorneys’ fees. | 





It cannot be doubted that in the case at bar Appellees 
were necessary parties. Republic National Bank & Trust 
Company v. Bruce (supra), and Johnston v. Stinson (Tex. 
Civ. App. 1948), 215 S. W. 2d 218, ref. n.r.e. Under such 
circumstances it has been said by the Supreme Court! of 


| 
Minnesota, In Re: Atwood’s Trust (1949): | 
“In the sound and cautiously exercised discretion of 

the court, and not as a matter of right, attorneys’ fees 

and other expenses reasonably and necessarily jin- 
curred by all necessary parties to litigation may be 
allowed and properly charged to the trust estate where 
such litigation, with respect to substantial and ma- 
terial issues, is necessary in order to resolve the 
meaning and legal effect of ambiguous language used 
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by the settlor in the trust instrument, if an adjudica- 
tion thereof is essential to a proper administration of 
the trust, and if, without unnecessary expense or delay, 
the litigation is conducted in good faith for the pri- 
mary benefit of the trust as a whole. The situation in 
the instant case clearly indicates that the adjudication 
was primarily for the benefit of the entire trust, 
although as an incident thereof respondent and plain- 
tiff both asserted rights which if recognized would 
have redounded to their sole benefit.” See 227 Minn. 
495; 35 N. W. 2d 786;9 A. L. R. 2d 1126. 


In the case at bar Appellees were defending the life 
of the Trust, which was for the benefit of the Trust al- 
though perhaps not incidentally for Appellant’s claimed 
right, but the substance of the case involved an errone- 
ously claimed ambiguity in the Trust instrument which 
improperly construed would have destroyed the Trust and, 
thus, Appellees’ action was essential for proper adminis- 
tration of the Trust and clearly within the foregoing rule. 


As succinctly stated in an exhaustive annotation appear- 
ing in 9 A. L. R. 2d 1182 at page 1227: 


“In a number of cases involving litigation by a 
beneficiary of an express trust to procure termination 
of the trust the propriety of an allowance to the com- 
plainant or some other beneficiary made a party to 
the suit for costs or attorneys’ fees has been recog- 
nized.” 


The Supreme Court of Iowa in almost the identical situa- 
tion allowed fees for the attorneys of beneficiaries. In 
Van Gorden v. Lunt (1944), 284 Iowa 882, 13 N. W.2d 341, 
plaintiffs, who were beneficiaries, recovered attorneys’ 
fees from the Trust for a previous successful defense of 
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the life of the trust against other beneficiaries. In such 
case, incidentally, it appeared that there were co-trustees 
and each one joined a different side, which in substance 
is precisely the same as in the case at bar where the Trus- 
tee refused to take or advocate either side. | 


Appellant’s cases cited inher brief are irrelevant and not 
in point. Lochte v. Blum (Tex. Civ. App. 1895), 30 S. W. 
925, which is by an intermediate appellate court; Central 
Trust Company v. Condon (C. A. 6th 1895), 67 Fed. 84; and 
Abbot, Puller and Myers v. Peyser (U.S. App. D.C. 1941), 
124 F. 2d 524, are all insolvency matters involving differ- 
ent factual situations and turning upon different principles 
of law. Also, the cases of In Re: Quinn, 137 Md. 155, and 
Caine v. Payne (U. S. App. D. C. 1951), 191 F. 2d 482, 
involve wholly different questions and factual situations. 
There the trust was not under attack and its life in ques- 
tion, with the remaindermen forced, in place of the Trus- 
tee, to defend it. It is not true that the attorneys for the 
Appellee-remaindermen here were not acting to rescue 
or preserve the Trust as claimed by Appellant, for that 
is precisely what was demanded when the Trustee refused 
to act in the case at bar. Furthermore, the Quinn and Caine 
cases concerned matters of distribution and not matters 
of administration. | 


But if there be any remaining question, the matter| i 
laid to rest by the Supreme Court of Texas in the case! 
Mitchell v. Mitchell (1952), 151 Tex. 1, 244 S. W. 2d 8 
and its companion case of American National Bank | of 
Beaumont v. Biggs (Tex. Civ. App. 1954),274 S.W. 2d 209. 
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It is to be remembered that by the terms of the Trust instru- 
ment itself the Trust is to be governed in all respects by the 
laws of the State of Texas (Joint Appendix for Appellant in 
Mary W. Walsh v. National Savings & Trust Company, 
Case No. 12819, page 26). In the Mitchell case the Trustees 
had been paying the royalties received from mineral lands 
in the trust to the life beneficiaries. This was challenged 
in behalf of the contingent remaindermen who claimed such 
royalties should remain a part of the corpus of the trust 
estate. The trustees sided with the life beneficiary and 
upon conclusion of the litigation the Supreme Court held 
in favor of the contingent remaindermen of the trust fund, 
and in doing so directed in its mandate that the Trial 
Court assess a fee against the trust estate in behalf of the 
attorneys for the remaindermen (American National Bank 
of Beaumont v. Biggs, 274 S. W. 2d 209, 223). Therefore, 
it is submitted that the controlling law in this case is 
settled to allow Appellees to recover fees for their attorneys 
from the Trust Fund. 


Furthermore, under the controlling equities in this case 
the matter of allowance and amount of attorneys’ fees 
was within the sound discretion of the Trial Court and such 
discretion was soundly exercised, was not abused and should 
not be disturbed where the Trustee’s attorneys in open 
court admitted that had the Trustee’s attorneys performed 
the work admittedly performed by the contingent bene- 
ficiaries’ attorneys, the Trustee’s attorneys would have 


requested an allowance in excess of all fees allowed by the 
Trial Court. The attorneys for the contingent remainder- 
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men of necessity simply performed the work that the Trus- 
tee’s attorneys were obligated to perform and in simple 
justice were subrogated to their rights as to attorney fees 
and expenses which the Trial Court in its sound discretion 
rightfully recognized. 


Conclusion 


It is respectfully submitted that the order of the District 
Court entered in this case on June 29, 1956 allowing attor- 
neys’ fees to the attorneys for Appellees named in said 
order is in all respects correct and should be affirmed. 


Respectfully submitted, 


HAWKINS GOLDEN, 
807 First National Bank 
Building, 
Dallas 1, Texas, | 
Attorney for Appellees, 
Burgher, G. L. Dexter, C.\L. 
Dexter, Tollins and Leake. | 


LEAKE, HENRY, GOLDEN | 
& BURROW, 
Of Counsel. 
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SUMMARY OF ARGUMENT 
1. Appellant has standing to prosecute this appeal. 


a. It is manifestly incorrect to assert that the instant 
proceedings were not ‘‘adversary’’ in character. 
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b. An income beneficiary of a trust always has standing 


to challenge the legality of a payment from corpus 
which will diminish his income. 


2. The question on this appeal is whether the court below 
applied the correct rules of law—not whether there was 
an abuse of equitable discretion. 


as 


b. 


Courts of equity are bound by rules and precedents 
just as much as courts of law. They have no 
‘‘discretion’’ to apply substantive principles in- 
correctly. 


In the case at bar, therefore, the doctrine limiting 
appellate review of discretionary acts is inapplicable. 


3. The ‘‘clearly erroneous’’ rule, set forth in Rule 52(a) 
of the Federal Rules of Civil Procedure is not 
applicable to this case. 


a. 


The rule that factual findings of a trial court will 
not be set aside unless clearly erroneous applies 
only where findings are made on the basis of 
conflicting oral testimony. 


. Where, as in the case at bar, there is no factual 


dispute, and the question is purely one of law, the 
‘‘findings’’ of the trial court have no degree of 
finality whatever upon the appellate court. 


4. The conclusion of the District Court that appellees 
defended the trust and thereby conferred a benefit on 
it is erroneous as a matter of law. 


a. This litigation was not an attack on the trust, and 


was not unwarranted. 


b. The trustee did not default, but simply assumed a 


position of neutrality, as it was under a duty to do, 
between conflicting claims of beneficiaries. More- 
over, the trial court, in awarding a substantial fee 
to the trustee’s attorneys, clearly decided this issue 
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against the appellees, and since they took no cross- 
appeal, they have no standing to reopen the issue in 
this Court. 


c. Although it is true that appellees may never enjoy 
any benefit from the trust here involved, it is obvious 
that they were acting in this case solely to protect 
their own rights in the trust. If appellees are 
serious in their contention that they were acting 
‘fas much in the public interest as in their own’, 
they should be denied relief on the ground that a 
acted as volunteers. 





| 

d. Although there are decisions holding that attorneys 
for the beneficiaries in a suit to construe a trust are 
entitled to fees from the trust estate, the rationale 
of those decisions has clearly been rejected by this 
court, and, so far as appears from the cases cited 
by appellees, has never been adopted by the courts 

of Texas. 


| 


ARGUMENT | 


Appellees, who are not all represented by the same 
counsel, have filed three separate briefs in this case. This 
reply brief is addressed to all three of those briefs. For 
convenience, those briefs will be hereinafter indentified 
by the names of the attorneys who submitted them, as 
follows: 


(1) The brief for appellees Mitchell, Weisz, Rowan, 
Maahs, Hart, Johnston, Shriver, Jandron, Pittman, 
Gwalter, Craig, and Hurley (constituting the Board of 
Trustees of the First Church of Christ Scientist in Dallas, 
Texas, and the Board of Directors of the mother church' 
of the Christian Science Church), will be referred to as'| 
Mr. O’Brian’s brief; 


(2) The brief for appellees Rutherford and Snodgrass | 
(children of a deceased friend of the trustor) will be) 
referred to as Mr. McGuire’s brief, and; 
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(3) The brief for appellees Burgher, Dexter, Dexter, 
Rollins and Leake (relatives of the trustor) will be referred 
to as Mr. Golden’s brief. 


L 
APPELLANT HAS STANDING TO PROSECUTE THIS APPEAL 


At pages 6-9 of Mr. McGuire’s brief, appellees challenge 
appellant’s standing to prosecute this appeal and urge 
that it be dismissed for lack of such standing. The grounds 
of their contention appear to be twofold, namely, (1) that 
the proceedings had in this litigation were not adversary 
proceedings, and (2) that appellant, as income beneficiary, 
has no standing to object to payments made from the 
corpus of the trust to third parties. 


The first contention is clearly shown to be wrong by 
the record filed with this court in Walsh v. National 
Savings and Trust Company, et al., No. 12,819, 231 F. (2d) 
496. The adverse positions of appellant and appellees 
have been fully discussed in appellant’s original brief 
filed herein, and require no further discussion. (Brief for 
Appellant, pp. 2-5) Moreover, it would seem that if the 
proceedings in this case were not adversary proceedings, 
then the decree of the District Court affirmed by this 
court in No. 12,819, swpra, was merely an advisory opinion 
which the District Court had no jurisdiction to render, and 
which, accordingly, is not binding on appellant or any of 
the other parties thereto. 


As to appellees’ second contention, the law is clear 


beyond any doubt that an income beneficiary has standing _ 


to question the legality of a payment from corpus that 
will reduce his income. In Scott on Trusts (2d Ed.) 
Vol. II, p. 1581, Section 214, the -governing principle is 
stated as follows: 

‘‘On the other hand, if the trustee misappropriates 


a part of the principal, either the life beneficiary or 
the beneficiary in remainder can maintain a suit to 


Ra 


we | 
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compel him to restore to the trust the amount mis- 
appropriated, since each of the beneficiaries has an 
interest to be protected.”’ 


| 
It will be noted that no authorities have been cited lin 
support of the argument that appellant lacks standing 'to 
bring this appeal. The appellees who advance that 
argument have supported it with nothing but an analogy, 
asserting that, ‘‘The appellant has no more legal standing 
to question the validity of an order of the trial court 
to the trustee than she would have as a stockholder to 
question an order issued to a corporation by a court of 
competent jurisdiction.’”? (Mr. McGuire’s brief, p. 9) 
Their analogy, however, is wholly in appellant’s favor, 
as is readily apparent from a cursory reference to the 
portions of any standard treatise on corporate law dealing 
with derivative suits and other shareholders’ actions. | 


IL 


THE QUESTION ON THIS APPEAL IS WHETHER THE COURT 
BELOW APPLIED THE CORRECT RULES OF LAW—NOT 
WHETHER THERE WAS AN ABUSE OF EQUITABLE DIs- 
CRETION 


On pages 5 and 6 of Mr. O’Brian’s brief and in the 
Statement of the Question Presented, as set forth on the 
flyleaf of that brief, appellees assert that the allowance 
of counsel fees from a trust fund is a matter within the 
discretion of the District Court, and that accordingly, 
the issue on this appeal is merely whether the District 
Court abused its discretion. That, however, is not the 
issue at all. As appears clearly from the cases cited by 
appellees on pages 5 and 6 of Mr. O’Brian’s brief, no 
question of judicial discretion can arise until it has been 
determined whether the trial court had legal authority to 
allow any fees from the fund in question. 


Whether or not the trial court had such authority in 
a given case is a pure question of law, to be reviewed by 
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the appellate court like any other question of law, and 
that is the sole question presented on this appeal. 


As stated in appellant’s brief, it is her position that 
where the litigation involves conflicting claims between 
beneficiaries of a common fund, the prevailing beneficiaries 
cannot recover their attorneys’ fees from the fund at the 
expense of the losing beneficiary. 


There is no basis for dispute that the instant litigation 
involved conflicting claims between beneficiaries of a 
common fund, that the conflicting claimants were appellant, 
on the one hand, and appellees, on the other, and that the 
allowance of attorneys’ fees to appellees (the remainder 
beneficiaries) will adversely affect the amount of income 
that appellant (the life beneficiary) receives from the fund. 


The question is simply whether the District Court erred 
in rejecting the legal proposition asserted by appellant. 
It is axiomatic that the District Court, whether sitting as 
an equity court or a law court, has no ‘‘discretion’’ to 
apply substantive legal principles erroneously. 


Accordingly, the doctrine limiting appellate review of 
discretionary acts has no applicability to this case. 


mL 


THE “CLEARLY ERRONEOUS” RULE, SET FORTH IN RULE 
52(a) OF THE FEDERAL RULES OF CIVIL PROCEDURE IS 
NOT APPLICABLE TO THIS CASE 

On page 6 of Mr. O’Brian’s brief, appellees attempt to 
bolster their position by invoking the provisions of 

Rule 52(a) of the Federal Rules of Cwil Procedure, stating 

in pertinent part as follows: 


‘‘Windings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the 
credibility of the witnesses.”’ 


In seeking the benefit of the rule, appellees assert that 
the District Court made a ‘‘finding’’ that their counsel 


a) a eee ae” amy ( eee eae) ay ¢ Cae 
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‘ had benefitted the trust estate (Mr. O’Brian’s brief, p. 6), 
and that such ‘‘finding’’ is conclusive against appellant 


because it is not clearly erroneous. 








The fallacy of this argument is at once apparent when 
it is borne in mind that there is no dispute as to the 
facts in the case at bar, and that no oral testimony was 
offered by either side. The purported ‘‘finding’’ on which 
, appellees attempt to rely was simply a conclusion drawn 
by the District Judge from the undisputed facts. In such 
a situation, it is well settled that the appellate court has 
every right, and in fact the duty, to make an independent 
review of the undisputed facts and reach its own 
conclusion without being limited by the conclusion of the 
court below. Orvis v. Higgins (2 Cir. 1950), 180 F. 2d 
537, 5389; Perry v. Perry, 88 U.S. App. D.C. 338, 190 F. 2d 
601, 602; Dollar v. Land, 87 U.S. App. D.C. 24, 184 F. 2d 
245, 248-249. 


As mentioned before, the question presented by this 
appeal is purely one of law. There is no question of 
Z judicial discretion, no question of determining credibility, 
and no question of evidence. Accordingly, the provisions 
of Rule 52(a) of the Federal Rules of Civil Procedure are 
completely inapplicable. 


IV. 


THE DISTRICT COURT’S CONCLUSION THAT APPELLEES DE- 
be FENDED AND THEREBY CONFERRED A BENEFIT UPO 
THE TRUST IS ERRONEOUS AS A MATTER OF LAW 








In justifying the District Court’s award of attorneys’ 
fees, appellees have characterized themselves as the 
defenders of the life of the trust, and the District Court 
so characterized them in its memorandum opinion. 
(Jt. App. 32). As pointed out in the preceding section, 
that characterization or conclusion of the District Court 
> is not, as appellees argue, a ‘‘finding’’ of the District 
e Court. | 
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Stripped of embellishments, appellees’ argument in 
support of their attorneys’ fees appears to be simply this: 


(a) Appellant made an ‘‘attack’’ on the trust. 
(b) That ‘‘attack’’ was unwarranted. 
(c) Accordingly, the trustee should have resisted it. 


(d) Since the trustee did not resist appellant’s attack, 
and appellees did, they are in effect subrogated to 
the trustee’s right to recover attorneys’ fees from 
the trust. (Mr. O’Brian’s brief, pp. 7-11; Mr. 
Golden’s brief, pp. 14; Mr. Mc@QGuire’s brief, 
pp. 11-16). 


If their premises were sound, appellees’ argument would 
have merit, but it is apparent from the undisputed facts 
of record that their premises are manifestly incorrect. 


First, it is completely erroneous to characterize the 
position taken by appellant as an ‘‘attack’’ on the trust. 


It is abundantly clear from the briefs filed by appellant 
in Case No. 12,819, supra, that she was proceeding at all 
times in accordance with what she believed to be the intent 
of the settlor. At no time did she attempt to set up title 
paramount or question the validity of the trust. Her 
claim throughout was made as a beneficiary wnder the 
trust and not in hostility to it. The mere fact that the 
court rejected appellant’s views as to the settlor’s intent 
and accepted the views of appellees certainly does not 
transform appellant’s claim as a beneficiary under the 
trust into an attack agaist the trust. 


Secondly, we believe the record clearly shows that 
appellant’s position was not unwarranted. In asserting 
the contrary, appellees are, of course, aided by the wisdom 
of hindsight following their victory over appellant on 
the merits. Walsh v. National Savings and Trust Com- 
pany, No. 12,819, supra. However, as appears from the 
statements of services filed in support of appellees’ 
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attorneys’ fees, their counsel were required to devote 
a total of more tham 800 hours to the preparation of their 
defense to appellant’s allegedly unwarranted ‘‘attack’’.* 
And, in evaluating that figure it must be borne in mind 
that counsel for the trustee had performed all the time- 
consuming drudgery of ascertaining names and addresses 
of necessary parties, procuring orders of publication, and 
other matters necessary to get the litigation under way 
(Jt. App. 1-7), so that counsel for appellees were able 
to devote their full time and effort to preparing the 
defense of their own clients’ interests. 





Moreover, both this court in the prior appeal (No. 12,819, 
supra), and the District Court, ordered that each party 
should bear their own costs in this litigation. (See order 
of this Court as to Costs in No. 12,819, swpra, and final 
paragraph of District Court’s order, Jt. App. 35). 


The foregoing undisputed facts of record certainly 
overcome appellees’ unsupported assertions that appellant 
made an ‘‘unwarranted attack’’ on the trust. | 


Next, we address ourselves to appellees’ assertion that 
the trustee ‘‘defaulted’’ in not resisting appellant’s 
claims. As we have heretofore pointed out, this case was 
a dispute between two factions of beneficiaries, each 
claiming under the trust instrument. That is shown by 
the undisputed facts of record. It is not open to dispute, 
and can be readily verified simply by cursory reference 
to the briefs filed by the parties in Case No. 12,819, swpra. 
In such a case, the law is clear that the trustee must 
maintain a position of strict neutrality as between the 
beneficiaries. In the case of Fleming v. Casady, (Iowa, 








*See statement of services of John Lord O’Brian, Hugh B. Cox, and Vir- 
ginia G. Watkin—281 hours (Jt. App. 14, 15); Statement of services of 
Edward P. Felker—236 hours (Jt. App. 16, 17); Statement of Services pf 
O. RB. McGuire and R. M. Switzler—‘‘not less than 150 hours’’ (Jt. App. 26, 
27); Statement of services of Hawkins Golden—‘‘at least 25 full lawyer work 
days’’ (Jt. App. 29). In computing the time devoted by appellees’ counsel, 
appellant has assumed that a ‘‘full lawyer work day’’ means a work day pf 
not less than six hours. 
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1926) 202 Iowa 1094, 211 NW 488, the Supreme Court of 
Iowa ably stated the governing principle as follows: 


‘‘A trustee has no authority to employ counsel at 
the expense of the estate to represent the interest of 
one beneficiary in hostility to that of another. To 
permit him to do so would be to allow the trustee to 
pay from the property of one litigant the counsel fees 
of hws opponent.’’ (Emphasis added) 


Similar concise statements of the rule appear in Taylor 
v. Denny (Md. 1912), 118 Md. 124, 131-132, 84 A. 369, 372; 
Griffith v. Dale (Md. 1909), 109 Md. 697, 700-701, 72 A. 471, 
473; Stull v. Harvey (Va. 1911), 112 Va. 816, 824-825, 72 
S.E. 701, 704. 


The principle quoted above is a complete answer to 
appellees’ contention that the trustee ‘‘defaulted’’ in not 
representing their interests in hostility to the interests 
of appellant, and it also completely refutes their claim 
to attorneys’ fees from the trust estate. Obviously, if 
the trustee has no authority to use trust funds to pay 
counsel for representing the interest of one beneficiary in 
hostility to that of another, the beneficiaries themselves 
have no such authority. 


Moreover, despite appellees’ emphatic assertions that 
the trustee had ‘‘defaulted’’ in not siding with them 
against the allegedly ‘‘unwarranted attack’’ of appellant, 
the District Court awarded the trustee a substantial 
allowance from the trust for the fees of its attorneys.* 
This clearly shows that the District Court found no breach 
of duty or default on the part of the trustee, and since 
appellees have taken no cross-appeal from the allowance 
of fees to the trustee’s attorneys, they cannot reopen the 
issue of the trustee’s alleged default on this appeal. 


* The trustee requested an allowance of $3,500.00 for counsel fees. (Jt. 
App. 7). The District Court allowed $3,000.00. (Jt. App. 34). Appellant 
does not contest this fee. 
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On pages 8-10 of Mr. O’Brian’s brief, appellees attempt 
to strengthen their position by pointing out that as con- 
tingent beneficiaries they may never receive any benefit 
from the trust. As a factual proposition, that is correct. 
If appellant has issue, and if her issue survive her by 
twenty years, such surviving issue will receive the corpus. 
If appellant dies without issue surviving her, or if she 
dies leaving issue, but her issue die within twenty years 
after her death, appellees take the corpus. 


We are at a loss, however, to understand what relevance 
that circumstance has with respect to the question of 
attorneys’ fees. The possibility that appellees might 
never receive the corpus was simply a factor for them to 
weigh in determining how much to spend in defending 
their positions as contingent remaindermen. Apparently 
they decided that their contingent interests had sufficient 
value, and that appellant’s contentions had sufficient 
merit, to warrant the very considerable amount of time, 
effort, and expense indicated by the statements of services 





filed herein by their attorneys. (Jt. App. 14, 16, 26, 27). 
The fact that appellees’ interests are contingent certainly 
does not furnish any justification for burdening the trust 
estate, and appellant as a beneficiary thereof, with the 
expense of defending those interests. 


Appellees’ suggestion that they were acting ‘‘as mnth 
in the public interest as in their own’’ (Mr. O’Brian’s 
brief, p. 10) surely cannot be taken seriously, and if they 
are serious in that contention, it would appear that they 
were acting as volunteers and are barred on that ground 
from recovering attorneys’ fees. Trautz v. Lemp (Mo. 
1934), 334 Mo. 1085, 72 S.W. 2d 104. 


On page 11 of Mr. O’Brian’s brief, under subheading 
‘‘e”?, appellees have cited certain cases, such as In Re 
Atwood’s Trust, 227 Minn. 495, 35 N.W. 2d 736, which 
sanction allowance of attorneys’ fees to all parties in suits 








12 


to construe wills and trusts, making no distinction between 
winning parties and losing parties. 


We submit, however, that the rationale of those cases 
was clearly rejected by this Court in Came v. Payne, (US. 
App. D.C., 1951) 191 F. 2d 482, cited and discussed in 
detail on pages 8 and 9 of appellant’s brief. In fact, the 
ease of In Re Atwood’s Trust, supra, relied upon by 
appellees, was cited to this Court in the brief of the losing 
party (appellee) in the Cane case, supra. Bound Records 
and Briefs, United States Court of Appeals, D.C., Vol. 872 
(D.C. Bar Association Library). 


Appellees seek to avoid the effect of Caine v. Payne, 
supra, by arguing that the laws of Texas should govern 
the instant appeal. (Mr. O’Brian’s brief, p. 12; Mr. 
Golden’s brief, pp. 5 and 6.) In support of this argument, 
they rely upon a provision of the trust instrument which 
states that it shall be a Texas trust and governed by the 
laws of Texas. (Mr. Golden’s brief, p. 2.) 


It seems obvious, however, that questions as to costs 
and attorneys’ fees are procedural questions to be 
governed by the laws of the forum, and that the provision 
in the trust instrument concerning Texas law is intended 
to apply only to questions of construction and interpre- 
tation. 


Assuming, however, that the law of Texas should govern 
this appeal, we have found nothing in the law of Texas, 
including the Texas decisions cited by appellees, that is at 
all inconsistent with appellant’s position. On the con- 
trary, the Texas case of Lochte v. Blum (Civ. App. Tex. 
1895), 39 S.W. 925, cited on page 7 of appellant’s brief, 
clearly supports her position. Appellees’ suggestion that 
the case should not be followed because it is not a decision 
of the highest court of the state (Mr. Golden’s brief, p. 5) 
is completely without merit, because they have made no 
showing that the case has ever been overruled or reversed 
by a higher court of the state. 
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The Texas cases on which appellees rely are not at all 
in point. In Republic National Bank and Trust Company 
v. Bruce (Tex. Comm. App. 1937), 105 S.W. 2d 882, cited 
on page 3 of Mr. Golden’s brief as a ‘‘leading case’’, 
corporation pledged certain assets in trust to secure the 
rights of persons holding certificates of interest in the 
corporation. Thereafter, the corporation was placed i 
a receivership, and the trustee, acting without authorit 
and without attempting to defend his trust or see 
instructions from the court, surrendered the assets of the 


trust to the receiver of the corporation that had created it.* 





The Bruce case, supra, clearly presented an ‘‘attack?’ 
on a trust by a hostile third party. Unlike the case at bar, 
it was not simply a contest between two factions of 
beneficiaries claiming rights wnder the same trust, and it 
therefore has no relevance to the question presented on 
this appeal. Moreover, attorneys’ fees are nowhere 


mentioned in the opinion in the Bruce case. | 


The second Texas decision relied upon by appellees is 
American National Bank of Beawmont v. Biggs (Tex. Civ. 
App. 1954), 274 S.W. 2d 209. (Mr. O’Brian’s brief, p. 11; 
Mr. Golden’s brief, p. 5.) The only question concerning 
attorneys’ fees in that case, however, was whether a 
trustee is entitled to reimburse himself for counsel fees 
expended in defending his administration of the trust 
estate, where his acts as trustee have been honest and 
reasonable, but illegal. The trustee in that case had paid 
out the proceeds of certain trust royalties as income, and 
after much litigation (see Mitchell v. Mitchell (1952), 151 
Tex. 1, 244 S.W. 2d 803, cited on p. 5 of Mr. Golden’s 
brief), it was ultimately held that they should have been 
added to corpus. Since the legal question involved was 








* Appellees’ reliance on this case clearly shows the fallacy of their attempt 
to distinguish cases cited by appellant on the ground that they involved ‘‘in- 
solvency matters’’. (See Mr. Golden’s brief, p. 5). For purposes of the 
question presented on this appeal, it obviously makes no difference whether 
the beneficiaries of the fund in question are ‘‘creditor beneficiaries’’ or 
‘*donee beneficiaries.’’ 
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difficult, and since the trustee had acted honestly and 
had sought legal advice before acting, he was allowed 
to reimburse himself for his counsel fees, even though his 
action was technically a breach of trust. The case 
obviously has no pertinence to the question in the case 
at bar. 


The remaining Texas decision cited by appellees, 
Johnston v. Stinson (Tex. Civ. App. 1948), 215 S.W. 2d 
218 (Mr. Golden’s brief, p. 3), did not involve any question 
of attorneys’ fees, but simply held trust beneficiaries to 
be necessary parties to litigation involving the trust 
property. That proposition may be conceded, but it has 
no relevance to this appeal. 


For the foregoing reasons, appellant submits that 
whether Texas law or the law of the District of Columbia 
be applied, appellees are not entitled to recover their 
attorneys’ fees from the trust estate. 


CONCLUSION 


Appellant respectfully urges that the District Court 
erred in allowing appellees (other than the trustee, 
National Savings and Trust Company) any attorneys’ 
fees from the trust estate, and that said appellees should 
be required to pay their own attorneys’ fees just as any 
other litigants are required to do. 


Respectfully submitted, 


Dean F. Cocoran 
505 Transportation Building 
Washington 6, D. C. 
Attorney for Appellant 
Reasoner & Davis 
Of Counsel 
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Nationa, Savincs & Trust Com 
Substituted Trustee, 


EvizaBetH Snoperass RuTHERFORD and 
Harotp Snoperass, Et Al., Appellees. 


Appeal from the United States District 
Court for the District of Columbia 


ANSWER BRIEF FOR APPELLEES RUTHERFORD 
AND SNODGRASS 


O. R. McGume ~ 
Attorney for appellees Rutherford 
and Snodgrass. 


R. M. Swrrzzzs, 
Of Counsel. 
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STATEMENT OF THE QUESTION 


Appeliant’s statement of the question is wholly inac- 
curate. Such question should be restated as follows: 


“May contingent beneficiaries of a living inter vivos trust 
agreement have the fees of their attorneys charged to the 
corpus of the trust estate when such contingent beneficiar- 
ies had been made defendants in a proceeding brought by 
the trustee of said estate for interpretation and construc- 
tion of the trust agreement and for instructions, after the 
life beneficiary has made written demand upon the trustee 
to pay to her at once the corpus of the estate, such life 
beneficiary, alleging that the trust estate had terminated, 
and in which court proceedings the attorneys for the con- 
tingent beneficiaries were completely successful in de- 
fending and preserving the continued existence of the 
trust estate, thereby preventing the premature distribu- 
tion of said trust estate in defiance of the intentions of 
the trustor”? 
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In THE 
United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,510 


Mary W. Watss, Appellant 


Vv. 


NationaL Savincs & Trust Company, 
Substituted Trustee, 


EvizaBETH SnopGrRAss RuTHERFORD and 
Harotp Snoperass, Et Al., Appellees. 


Appeal from the United States District 
Court for the District of Columbia 


ANSWER BRIEF FOR APPELLEES RUTHERFORD 
AND SNODGRASS 


JURISDICTIONAL STATEMENT 


These appellees have no objection to the contents of 
the ‘‘ Jurisdictional Statement’’. 


STATEMENT OF POINTS 


These two appellees deny that the trial court committed 
error in either or both of the points stated by the appel- 
lant. On the contrary, the appellees contend that the 
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trial court was correct in all respects in the entry of the 
order filed June 29, 1956 (JA 33-35) for reasons ade- 
quately stated by the trial court in its memorandum also 
filed June 29, 1956 (JA 32-33). 


STATEMENT OF THE CASE 


Appellant’s statement of the case is both incorrect and 
misleading. 


Since, for reasons of economy, the pleadings and pro- 
ceedings in this case were not printed in this Joint Ap- 
pendix, it is necessary to refer to the Joint Appendix in 
the previous appeal of this appellant in Mary W. Walsh 
v. National Savings & Trust Company, et al., No. 12,819, 
decided in a Per Curiam opinion filed February 23, 1956, 
231 Fed.(2nd) 496-497, as to which record this Court 
may take judicial notice. 


Instead of this being “a contest between appellant, as 
life beneficiary of the inter vivos trust, and the appellees, 
contingent remainder beneficiaries of the trust, as to the 
intention of the settlor”, as stated on page 2 of appellant’s 
brief in this appeal, it was a proceedig instituted by the 
successor trustee requesting interpretation and construc- 
tion by the court of the trust instrument—after written 
demand made upon the successor Trustee by this appel- 
lant for an interpretation and construction to the effect 
that the trust had terminated and that the trustee pay 
the corpus of the trust to her. (JA 12819, pg. 6, par. 8). 


The successor trustee thereupon filed a complaint in the 
court below naming the deceased mother of these two 
appellees, along with numerous other contingent remain- 
der beneficiaries parties defendant. These two appellees 
duly filed their amended answer as heirs of their deceased 
mother (JA 12819, pp. 33-37). The successor trustee 
prayed in its complaint for the following relief: 
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“J. That process may issue against the defendants 
named in the caption hereof, and that substituted 
service may be had as to those who can not be served 
personally. 


“2. That this Honorable Court will instruct plaintiff 
as to whether said trust has now terminated and if 
so, as to the manner in which and the parties! to 
whom distribution should be made. 


“3. And for such other and further relief as the 
nature of the case may require.” (JA 12819, pg.! 7) 


The successor trustee stated in its said complaint, 
among other things; 


“That it is not possible for it to determine with 
safety to itself whether said trust has now termi- 
nated, as a matter of law, because such determination 
would depend upon an interpretation of said Declara- 
tion of Trust, and may depend upon facts and ¢ir- 
cumstances relating thereto which might be in ‘the 
possession of the parties to this proceeding, but 


which are as yet unknown to the plaintiff. There- 
fore, the plaintiff is advised that it is not obliged to 
determine such questions at its own peril, but is jen- 
titled to the protection of this court and to have tthe 
aforesaid Declaration of Trust construed and inter- 
preted, and to receive appropriate instructions as to 

its duties in the premises.” (JA 12819, pg. 6, par.|9). 
The “legitimate dispute” if any, was at this point one 
between the appellant Walsh and the successor trustee 
National Savings Trust Company, though if such dispute 
actually existed between the said trustee and the appel- 
lant, the trustee did not set forth the same in its ecom- 
plaint requesting an interpretation and construction) of 
the trust instrument. As may be seen from the com- 
plaint itself the trustee was completely neutral and made 
no defense whatever of the trust agreement nor did it 
advise the trial court as to the interpretation and con- 
struction of the Trust instrument. | 


The defendant contingent remaindermen appeared 
through their respective counsel and furnished the trial 
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court with certain material facts and “circumstances”, as 
requested by the successor trustee, thereby aiding the 
trial court in reaching its judgment which was one of 
complete rejection of the contentions of the life bene- 
ficiary (JA, 12,819, pg. 37). This Court, on the appeal 
of the present appellant, affirmed the said judgment in 
the above cited Walsh v. National Savings & Trust Com- 
pany, 231 Fed.(2nd) 496-497, saying: 


“Tf the meaning of the quoted clauses were not clear, 
the whole of the trust instrument makes indubitably 
plain a purpose and plan that the trust last the 
maximum period permissible under the rule against 
perpetuities. We think it unnecessary to analyze in 
its entirety this carefully drawn instrument.” 


The foregoing is a correct statement of the case, which 
is directly the reverse of the following statement appear- 
ing under “Summary of Argument” at the top of page 4 
of appellant Walsh’s brief that: 


“The services of the attorneys employed by the ap- 
pellee remaindermen did not create, enhance, or pre- 
serve the trust fund. The trust in question was not 
in danger of waste or dissipation, but on the contrary 
it had been committed to the jurisdiction and pro- 
tection of the court by the trustee, itself. Moreover, 
no one was attempting to attack or destroy the trust. 
The case was simply a dispute between the bene- 
ficiaries as to what rights the settlor had intended 
to give them.” (Italics ours). 


Such statements on behalf of the appellant are com- 
pletely misleading. The trial court, in its memorandum 
opinion supporting the allowance of fees to certain of 
the attorneys for the contingent remaindermen bene- 
ficiaries, truly stated that: 


“The entire burden of the defense of the life of the 
trust was borne in this court and in the United 
States Court of Appeals for the District of Columbia 
Cireuit by certain defendants who may never receive 
anything under the trust, depending upon contin- 
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gencies therein named. Their interpretation of the 
meaning of the trust instrument was sustained.| The 
defenders of the life of the trust and the trustee now 
seek counsel fees. The life beneficiary and the 
trustee oppose the granting of counsel fees to the 
said defenders who in turn oppose the counsel fee 
sought by the trustee.” (JA, 13510, ps. 32-33).) 
The trial court certainly knows what happened before 
her in her court-room and this Court knows who defended 
at its bar the life of the trust. Also, the briefs of the 
respective counsel for the defendants are on file in this 
Court. | 


Thus in the face of such a court record we have ¢oun- 
sel for appellant Walsh stating to this Court that the 
“trust in question was not in danger” when if the de- 
fendant contingent beneficiaries had not appeared in this 
case with their attorneys and if appellant Walsh; had 
succeeded in securing the interpretation and construction 
of the trust agreement she insisted upon, the trust estate 
would have been completely destroyed as a trust estate 
and the corpus thereof delivered to the said appellant. 
Whatever the appellant Walsh might have done with the 
corpus of the trust estate, it would have been dissipated 
and destroyed as a trust estate and provisions of the 
Trust instrument ignored. The person attacking the life 
of the true was the appellant, as is clearly shown by 
the answer she filed in the trial court (JA-12819, pgs. 
28-30. Her deadly purpose, so far as the continued ex- 
istence, the life, of the trust estate is concerned appears 
in a prayer in her answer as follows: 


“Wherefore, the premises considered, this defendant 
prays: 


1. That this Honorable Court will instruct | the 
plaintiff that the said trust has terminated and that 
this defendant is now entitled to receive from |the 
plaintiff, absolutely and in fee simple, all the prin- 
cipal together with the accrued and accumulated | but 
undistributed net income of the said trust after |de- 
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duction of proper costs and charges due and owing 
to the trustee as provided by the terms of said trust”. 
Nothing could be plainer than these expressed state- 
ments in her pleading and the mistaken arguments in her 
brief. The trust property and its life would not only 
have been destroyed, so far as the trust estate was con- 
cerned, but there would have been thwarted and made 
for nought the plain intentions of the settlor as set forth 
in the trust instrument which this Court held to be “¢- 
dubitably plain”! The trial court struck down this 
attempt to destroy the trust and it was affirmed by this 
Court in the above cited opinion, throughout which strug- 
gle nominally between the appellant and the National 
Savings & Trust Company, as plaintiff and then as de- 
fendant, the attorneys for the defendant and then appellee 
contingent remaindermen aided both courts to the limit 
of their ability and learning, as clearly stated by the 
trial court in its memorandum opinion and as is a matter 
of record in this Court. 


At this point we call attention to the fact that the 
trustee has not appealed from the order directing it to 
make payment of any of the fees from the corpus of the 
estate, including the fees therefrom which it was ordered 
to pay to its own counsel. In respect to the fees of the 
attorneys for the contingent beneficiaries it has taken a 
position of neutrality similar to that taken in connection 
with no resistance to the claim of the appellant that the 
trust had terminated and the corpus thereof be paid 
to her. 


Hereinafter we shali argue that the appellant has no 
legal right to contest the order of the court below that 
the fees be paid as ordered by the trial court’ to counsel 
for the defendant contingent beneficiaries. It will be fur- 
ther noted by this Court that the appellant in this appeal 
is not objecting to the payment of the fee from the corpus 
of the estate, as ordered by the trial court, to the attor- 
neys for the trustee. They most certainly did not aid 
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the court, either the trial court or this court, in preserv- 
mg and protecting the trust estate. We repeat that they 
placed the matter in court and took a neutral position, 
as the record shows. | 


ARGUMENT | 


Counsel for the appellants completely misunderstand 
the applicable legal principles in their argument in this 
case, or they would not have stated that the order of the 
trial court violated the fundamental legal principle that 
the losing party in litigation can not be compelled! to 
contribute to the payment of the attorney fees of the pre- 
vailing party! This is not such a case at all! 


So far as the trust estate is concerned there was) no 
losing party and no prevailing party. On the contrary, 
the trustee of the estate was instructed by the trial court 
as to the interpretation and construction of a trust |in- 
strument, aided by counsel for the contingent beneficiaries. 


Counsel for the appellant constantly lose sight of the 
fact that by the filing of the complaint of the Trustee 
in the court below, such trustee prayed the court to inter- 
pret and construe the Trust agreement—, and to make ithe 
contingent beneficiaries and the life beneficiary parties 
defendant so that the court might be advised and the 
trusee instructed as set forth in paragraph 9 of the com- 
plaint and in the prayers thereof. 


That is to say, the issue in such case was not a dispute 
between appellant Walsh and the contingent beneficiaries. 
The issue was as to the correct interpretation and ¢on- 
struction of the trust instrument—an interpretation and 
construction for the benefit of the trustee and not 'for 
the benefit of the appellant Walsh or for the benefit of 
the contingent beneficiaries. As the trial court stated in 
its memorandum opinion, the contingent beneficiaries may 
never benefit from the trust estate. The trial court was 
advised and instructed by counsel for such contingent 
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beneficiaries. Also it was advised by counsel for the ap- 
pellant and such advice was the opposite of that given 
by the counsel for the contingent beneficiaries. It so 
happened that the advice of the attorneys for the con- 
tingent beneficiaries was accepted by the trial court and 
affirmed by this Court. The trustee was instructed ac- 
cordingly. By no means was this an adversary proceed- 
ing in the strict sense where one party or the other se- 
cured a judgment against the other one. 


The plaintiff was not, and is not the conservator of the 
trust estate. She knows that fact and has attempted to 
have it terminated and the corpus distributed to her. 
She failed in that effort but that does not change her 
status vis a vis the trust estate which is in the safe- 
keeping of the substitute trustee. 


We insist that the appellant lacks legal status and 
capacity to challenge the order of the trial court that 
there be paid from the corpus of the estate, which does 
not belong to the appellant and may never belong to her, 
the fees of the attorneys for the trustee and for the at- 
torneys for the contingent beneficiaries. In objecting to 
the fees to be paid to such attorneys for the contingent 
beneficiaries and not objecting to the fees to be paid to 
the attorneys for the trustee, the appellant is in a wholly 
contradictory position. The fact that she is a life bene- 
ficiary of the trust estate does not substitute her for the 
trustee nor give her the status and capacity imposed by 
law and the trust agreement upon the successor trustee 
of the estate. 


Also, the fact that appellant is the life beneficiary does 
not give her any right, title or interest in the trust estate 
as such. The most she is entitled to is the net income 
from the said estate and the only manner she can ques- 
tion the action of the trustee is by an appropriate court 
proceeding for that purpose. She is not here trying to 
question the action of the trustee; on the contrary, she 
is objecting to an order entered by the trial court direct- 
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ing the trustee to make certain payments from the trust 
estate to the attorneys for the contingent beneficiaries— 
but she is not at the same time questioning the order! of 
the trial court ordering the trustee to pay its attorney 
from the trust estate. The appellant has no more legal 
standing to question the validity of an order of the trial 
court to the trustee than she would have as a stockholder 
to question an order issued to a corporation by a court 
of competent jurisdiction. Jn other words, while the ex- 
act question seems not to have been raised heretofore; it 
ts our position that this appellant has no legal right to 
prosecute this appeal and the Court should dismiss the 
same at the cost of the appellant. 





It is quite true, as stated by appellant’s counsel (pgs. 
4-5 of their Brief), that the result of what appellant has 
done—in demanding that the trustee terminate the trust 
and pay the corpus of the estate to her, and causing that 
trustee to seek court interpretation and constrection of 
the trust instrument—, has resulted in the possibility that 
she will receive $435. 00 a year less in income from the 
trust estate, through reduction of the corpus of the estate 
by the amount allowed the attorneys as fees. However, 
this is an indirect impingement on the appellant against 
which she may not complain. While she might stand |to 
retain the $435.00 a year additional income if the charge 
against the corpus of the estate be disallowed, the con- 
tingent beneficiaries will have to lose in that event far 
more by paying their counsel for the professional services 
rendered by their attorneys in aiding the courts to reach 
a correct result. These contingent beneficiaries are in no 
manner responsible for this litigation nor are they in re- 
ceipt of an excellent annual income from the estate! 





There are no apparent reasons why the appellant should 
be preferred to the contingent beneficiaries; on the con- 
trary, there are many reasons why the latter should be 
preferred. In the first place, the did not wstigate this 
litigatton or cause it to be started by the trustee. The 
appellant did cause it to be instigated. In the second 
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place, the appellant receives a handsome income each 
month and each year from this trust estate whilst the 
contingent beneficiaries have received nothing and the 
possibilities are that they never will do so, as noted by 
the trial court in her memorandum. Then, too, she who 
would dance must pay the piper. Counsel are old enough 
to know that sometimes payment is very bitter; it is far 
more exasperating than plunging into useless litigation 
over the meaning of a written document drawn with great 
eare and as plain as this one was found by both Courts 
to be. 


Actually, in equity she should herself pay the expenses 
of the litigation personally, in view of the fact that the 
trustee was required to bring the suit because of a writ- 
ten demand by Mary Walsh, the life tenant, to terminate 
“a carefully drawn” Trust instrument, held by this Court 
to be “indubitably plain”. 


Both the Taussig and Bernheimer cases are cited by 
the Court below and also are cited with approval in Creek 
v. Union National Bank, 266 SW 2d, 751. The 14th Syl. 
reads as follows: 


“Trustor’s heirs, who unsuccessfully sought destruc- 
tion of Trust Agreement, properly had costs assessed 
against them.” 

(The Bernheimer and Taussig cases are under Key 
Number, “Trusts”, 27114-274(3) in the West’s System of 
Decennial Reports). 


The remaindermen here were not only required to de- 
fend for themselves, but also as guardians ad litem for 
unborn issue, and as such represented a class in pre- 
serving the trust. 
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THE ORDER COMPLAINED AGAINST ON THIS 
APPEAL IS IN ACCORDANCE WITH THE AUTHOR- 
ITIES. 


The trial court succinctly demonstrated this point in 
her memorandum opinion to which frequent reference 
has been made herein. She stated: 


| 
“Tt is a general principle that a trust estate must 
bear the expenses of its administration’ Trustees v.| 
Greenough, 105 U.S. 527, 532. The court is of the 
view that under principles of equity and justice the' 
trust estate herein should bear the expenses of rea- 
sonable counsel fees for the successful defenders of 
the life of the trust, and that such fees and a counsel 
fee for the trustee should be charged against the| 
corpus of the trust estate. Lang v. Taussig, Mo.| 
App. 194 S.W. (2nd) 743; Bernheimer v. First Na- 
tional Bank of Kansas City, 359 Mo. 1119, 225 S.W. 
(2nd) 745; Rest. Trusts 188; 90 C.J.S., Trusts 284(b) 
9 A.L.R. (2nd) 1140; U.S. v. Equitable Trust Com- 
pany of New York, 283 U.S. 738; Troy Bank & Trust| 
Co. v. Brantley, 82 So. (2nd, 618, 263 Ala. 428.” 
(JA 13510, pg. 33) 


The Texas law which governs this trust is in accord 
with the trial Court here. American National Bank v. 
Biggs, 274 SW (2) 209-223. 


As we have hereinbefore pointed out the litigation in| 
this case was not an adversary proceeding vis a vis Mary 
W. Walsh on the one hand and the defendant contingent | 
beneficiaries on the other hand and could not result in a) 
judgment in favor of either. On the contrary the sole 
and only purpose of the litigation was that set forth in| 
the complaint of the trustee National Savings & Trust| 
Company to obtain for said trustee the interpretation 
and construction of the trust instrument as to whether 
or not the trust by its terms had terminated and if so, 
how the trustee should proceed to make distribution of 
the corpus of the trust. Consequently the authorities 
cited in the first paragraph of the “Argument” in the| 
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brief filed on behalf of Mrs. Walsh as well as the state- 
ments therein (pg. 4) have no bearing whatever in this 
matter. On the contrary, the trial court, in entering the 
order from which appellant has sought to take this ap- 
peal, has clearly, accurately, and properly stated the 
issue and, we believe, has correctly decided the same. 
That issue, as we have stated, is wholly unlike that stated 
by counsel for Mrs. Walsh. The issue is similar to the 
issues in the respective cases cited by the trial court in 
her memorandum opinion above quoted. 


It is stated in 49 A.L.R. 1162 that the Greenough case, 
cited above by the trial court, is a leading case in our 
jurisprudence. We may further quote from that opinion 
as follows: 


* * * * if one of several beneficiaries of a trust for 
the joint or equal benefit of himself and all others 
occupying a like position brings the bill to protect 
the trust estate against waste or destruction, and 
succeeds in bringing it under the control of the court 
for administration, according to the uses and pur- 
poses of the trust, all having a common interest in 
the subject matter, who come in and participate in 
the benefits of the litigation, should be required to 
contribute proportionately to the expenses, which con- 
tributions may be equitably enforced by making them 
a charge on the fund. Such a rule is founded in 
natural equity—the distribution of the burdens among 
those to whom the benefits acerue”. (Italics ours). 


This trust estate was placed in the trial court in a 
complaint of the trustee, requesting that all the con- 
tingent beneficiaries be made parties thereto, as well as 
the life beneficiary, even though the latter had demanded 
of the trustee that the trust be terminated and the corpus 
paid to her. These two contingent beneficiaries, Ruther- 
ford and Snodgrass were by no means volunteers. The 
trustee did not make any effort to defend the trust in- 
strument, or to advise the trial court or this court how 
the trust instrument should be interpreted and construed. 








13 | 
| 

The burden thus fell upon the attorneys for the eae 
tingent beneficiaries to aid the courts in arriving at|a 
correct legal interpretation and construction of the trust 
instrument. In doing so, they necessarily had to expose 
the errors in the contrary interpretation and construction 
urged by the life beneficiary. It was a burden forced 
upon the contingent beneficiaries to seek that interpre- 
tation and construction of the trust agreement which 
would carry out the intent and purposes of the trustor, 
a burden successfully borne by the attorneys for the said 
contingent beneficiaries. | 





Thus did they “preserve” the trust estate from “de- 
struction” and thus they did succeed in having the trust 
agreement continue in accordance with the intent and 
purpose of the trustor. In a strict and proper sense the 
result reached continued the trust estate under the control 
of the court and benefitted, and will continue to benefit, 
all of the beneficiaries, whether life or contingent bene- 
ficiaries. Even the appellant has benefitted by being 
assured of the income from the trust to the end of her 
lifetime. But if that be discounted, and there seems no 
reason why it should be, the labors of counsel for the 
contingent beneficiaries in advising the courts thwarted 
and defeated any contrary interpretation of the trust 
instrument which would have resulted in the destruction 
and termination of the trust estate contrary to the pur- 


pose and intent of the trustor. | 


Also, in Lange et al., v. Taussig, (Mo. 1946) 194 S.W. 
(2nd) 743, also cited by the trial court in its memoran- 
dum opinion, quoting from the syllabus, that: 





| 
“A trust fund of right bears expenses of its own 
administration.” 


“Generally, where doubt arises as to the true con- 
struction of an instrument by which a trust is cre- 
ated, and there are different claimants, the trustee 
may bring his bill setting forth the facts and calling 
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upon the claimants to settle their rights before the 
court, and praying the order of the court in regard 
to the mode of construing the trust, all expenses 
of the litigation as respects all parties, as between 
attorney and client, are properly charged upon the 
trust. 


Hempstead v. Meadville Theological School, 286 Pa. 
493, 49 A.L.R. 1146, 1147, reviewed a number of other 
eases, including the Greenough case, supra, and it is 
stated therein that: 


“Generally these cases have Held that where many 
persons have a common interest in a trust property 
or fund, and one of them for the benefit of all, at his 
own cost and expense, brings suit for its preserva- 
tion or administration, the court of equity in which 
suit is brought will order plaintiff to be reimbursed 
his costs and expenses, including counsel fees, from 
the property of the trust, or order those benefitted to 
contribute proportionately toward that expense. 


“Our cases, as they relate to a fund raised or the 
protection of one, are in accord with these author- 
ities. It is true, in describing the subject-matter of 
the controversy or the purpose of the litigation where 
fees are allowed, we use expressions such as ‘for the 
comimon benefit’ of all parties’ (Winton’s appeai, 87 
Pa. 84), later restricted to the ‘actual financial bene- 
fit of all the parties’ and have under extraordinary 
circumstances awarded compensation to counsel of a 
losing party because he was compelled to litigate or 
had sufficient reason to do so. See Freeman v. 
Shreve” 86 Pa. 135, 138. (Italics ours). 


In the case at bar the trustee concluded that the in- 
structions of the court as to the interpretation and con- 
struction of the trust agreement were required by it in 
the administration of the estate and the aid of the con- 
tingent beneficiaries were compelled, not volunteered, in the 
interpretation and construction of the trust instrument to 
enable the trustee to receive legally correct instructions. 
Such instructions given by the court to the trustee re- 


Y a 
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sulted in the preservation of the estate and carried out 


the intentions and purposes of the trustor. | 


Following the report of the Hempstead case in 49 
A.L.R., commencing at page 1149, there is a valuable an- 
notation on the subject of allowance of attorney’s fee 
against property or fund increased or protected by at- 
torney’s services. See also Van Gorden v. Lunt, 13 NW 
(2) 341. 


The other cases cited by the learned trial court in her 
memorandum opinion are equally in point, as their ex- 
amination will show. At this point we cite the Tevander 
case, 299 Fed. at page 748, wherein the Circuit Court of 
Appeals quoted from both the Greenough case and Har- 
rison v. Perea, 168 U.S. 311 wherein attorney fees were 
allowed from a fund preserved by the exertions of the 
attorney for plaintiff, saying: “By the exertions of the 
solicitor the fund was recovered, and it was properly 
made to bear some portion of the expense of its adminis} 
tration.” In commenting thereon, the court in the Tevant 
der case said that: | 





«“ * * The case is a complete answer to the content 
tions of the appellee Tevander to the effect that 
eourts of equity allow solicitor’s fees for plaintiff 
solicitors only where the fund secured and adminis+ 
tered by the court is the property of a great number 
of parties, or in which a great number of parties 
have a beneficial interest. We perceive no reason 
why the plaintiff should not receive the same reim} 
bursement for conducting litigation which identifies 
and establishes trust property ‘withheld by fraud, and 
obtained its sequestration by the court, where there i 
only one other person who will share in that fund as 
in eases where the number of persons who will share 
in the fund as in cases are numerous. As this South 
said in McIntosh v. Ward, 159 Fed. 66: 





‘Courts of equity also have a wide discretion 

making and controlling allowances from the rand 
for services and expenses in conserving and ad- 
ministering a fund that has been brought into 
court!’ ” 
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Counsel for the contingent beneficiaries did not, of course, 
bring the fund in this case into court. The fund was al- 
ready in court when the counsel for these contingent bene- 
ficiaries came into court. They did succeed in having the 
trust estate remain in court, they did preserve the corpus 
of the estate from distribution, and they did continue the 
life of the trust instrument and trust estate. Also, they 
did succeed in having the trust instrument interpreted 
and construed in accordance with the intentions of the 
trustor. Compare Atwoods Trust, 227 Minn. 495, 9 
A.L.R. 1126, and annotation therein. 


COUNSEL FOR APPELLANT HAVE SUCCEEDED 
IN PREPARING A BRIEF IN WHICH NOT A SINGLE 
CASE CITED IS REMOTELY IN POINT, AS WE 
SHALL NOW SHOW. 


The Central Trust Company case in 67 F.84, cited on 
page 6 of their brief, was merely a suit by the Central 
Trust Company of New York to foreclose a mortgage 
and not for any interpretation of a Will or a trust. The 
case of Brown v. Pennsylvania Railroad Company, 250 
F. 513, cited on page 7, was a contest between bond- 
holders on the one hand and the Pennsylvania Railroad 
Company as an individual bondholder on the other (p. 
013), and was not a proceeding to interpret a trust, either 
by the trustee, or beneficiaries, or remaindermen. 


The case of Abbot v. Peyser, 124 F. 2d 524, cited on 
page 9 concerned a claim of attorneys for work done in 
a dissolution and receivership proceeding. They claimed 
to have represented all classes of certificate-holders, 
whereas the evidence showed that other attorneys repre- 
sented other certificate-holders. It was not a suit for 
interpretation. 


The case of Miller v. Kehoe, in California, 40 Pac., 485, 
cited on page 7, was an action by creditors and receivers 
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of a grantor to set aside a covenant, not for interpreta- 
tion of a Trust instrument. 


The Lochte v. Blum case, 30 SW 925, also cited on 
page 7, was a suit by creditors to set aside a transfer 
of property. It was not a suit to interpret a Trust in- 
strument. 


In the Scott case in California, 281 Pac. 55, cited on 
page 7, the attorneys represented the majority of the 
lodge members, but not the minority, which were in con- 
flict, and hence could not be paid from lodge funds. 
This suit did not concern a Trust instrument. 


In the Quin case from Maryland, 137 Md. 155, cite 
on page 8, the attorney was employed by one of two 
trustees, whose interests were adverse to each other, and 
therefore the Court ruled that he was not entitled to 
payment of his fees from the Trust estate. This did not 
concern a suit for interpretation of a Trust instrument. | 


In the case of Albert v. Taylor, 37 SW 676, cited on 
page 7, the fees were denied because such allowance was 
not in harmony with a Kentucky statute. No Trust inter- 
pretation was involved. 


| 

The Strang case, 2 So. 760, from Alabama and con- 
cerned a creditor’s bill for settlement of assignment. No 
Trust instrument was at issue. 


The case of Cain v. Payne, (App. D.C., 191 Fed. (2nd) 
482, cited on page 8, concerned adverse claimants under 
a residuary clause in a will. The trial court allowed the 
losing claimant $1,000 as an attorney fee chargeable to 
the residuary fund but was reversed on appeal, the court 
ruling that the services of the attorney did not create, 
enhance, preserve, or protect the said fund. In the case 
at bar, the services of the attorneys for the contingent 
remaindermen did preserve and protect the trust estate, 
so that this citation is directly the reverse of the point 
sought to be made. 
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Finally, Fletcher v. Combs, 52 US. App. D.C., 159, 
285 Fed. 893, cited on page 4, was a suit for the parti- 
tion and sale of property in esse and in hand. It defi- 
nitely was not a suit for the interpretation and construc- 
tion of a trust instrument where the burden of the preser- 
vation and protection of the trust estate was borne by 
the attorneys for the contingent remaindermen made 
parties to the suit of the trustee seeking the interpreta- 
tion, construction, and instructions of the court, under a 
trust instrument claimed by the life beneficiary as having 
terminated. 


CONCLUSION 


The appeal in this case should be dismissed at the cost 
of the appellant accompanied by an order of the court 
that the trial court find and allow the attorneys a rea- 
sonable attorney fee for being compelled to oppose the 
appeal which we think has even less merit than the pre- 


vious appeal in the case and the Court found none there! 


Respectfully submitted, 


O. R. McGure 
Attorney for appellees Rutherford 
and Snodgrass. 
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(1951), has been impliedly overruled. | 


In support of the foregoing ground for rehearing in band, 
the Court is respectfully referred to the following portions 
of the majority and dissenting opinions filed May 29, 1957, 
in the instant appeal: 
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(From the Majority Opinion, Walsh v. National Sav- 
ings and Trust Company, et al., Advance Sheet, May 
29, 1957, p. 4.) 


‘*We adhere to our decisions in Caine v. Payne, 
Abbott, Puller & Myers v. Peyser, and Thomas v. 
Peyser, holding merely that in the circumstances of 
the case at bar the award of attorneys’ fees out of the 
trust corpus was within the equitable powers of the 
District Court.’’ (Footnote 6, omitted) 


(From the Dissenting Opinion, Walsh v. National Sav- 
ings and Trust Company, et al., Advance Sheet, May 
29, 1957, p. 6.) 


‘‘The Caine case is so factually similar to the situa- 
tion here that I think its holding is dispositive of the 
ease before us. I quote from the Came opinion: 


‘National Savings and Trust Company sued for 
construction of the residuary clause of a will under 
which it was trustee. The residuum was in the 
trustee’s possession, ready for distribution. Ap- 
pellant and appellees were opposing claimants. As 
such, they were joined as defendants. The contro- 
versy was solely between the two parties. The 
District Court adjudged in favor of the present 
appellees. This court reversed, deciding in favor 
of the present appellant. Caine v. Payne, 1950, 86 
U.S. App. D.C. 404, 182 F. 2d 246. Upon remand of 
the case, the District Court allowed the attorney for 
present appellees (the losing group in this court) 
an attorney’s fee of $1,000 out of the estate. This 
appeal is from that order. 


‘In our opinion the court erred. The attorney’s 
services contributed nothing to the estate. They did 
not create, enhance, preserve, or protect the estate in 
any way. The property was in actual possession of 
the trustee, awaiting distribution as the court should 
direct. The claims of the opposing parties were 
wholly antagonistic. Each faction had its own at- 
torney, who was bound to serve only the selfish in- 
terests of those he represented. Under such cir- 
cumstances there is no justification for allowance of 
a fee out of the estate. [Cases cited.]’ 


eS ee 
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The foregoing so closely fits this case both factually 
and legally that, mutatis mutandis, it would serve as 
an opinion in this appeal. Although the majority say 
they adhere to our decision in Caime v. Payne, it seems 
to me they depart from it and in effect overrule it. 
I would reverse on the authority of the Caine case.’’ 





This Court has jurisdiction to entertain this petition 
under Title 28, Sec. 46(c) of the Umted States Code, and 
Rule 26 of the General Rules of this Court. | 


The undersigned attorney for appellant hereby certifies 
that this petition is presented in good faith and not for 
delay. | 


Respectfully submitted, 


sk a ae i se 6 GBs 
Dean F.. Cocaran 
505 Transportation Building 
Washington, D. C. 
Attorney for Appellant 
Mary W. Walsh 
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Certificate of Service 


The undersigned attorney of record for appellant here- 
by certifies that copies of the foregoing Petition for Re- 
hearing were by him served this f. day of June, 1957, 
by first-class mail, postage prepaid, upon the following 
attorneys for appellees at the addresses shown below: 


John Lord O’Brian, Esq. 

Hugh B. Cox, Esq. 

Mrs. Virginia G. Watkin 
Union Trust Bldg. 
Washington, D. C. 


Hawkins Golden, Esq. 
First National Bank Bldg. 
Dallas, Texas 


O. R. McGuire, Esq. 
Southern Building 
Washington, D. C. 


John M. Lynham, Esq. 
Colorado Building 
Washington, D. C. 


Dean F.. Cocoray 
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